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No. PENN 82-328 (Judge Broderick, May 1.7, 1983) 

No reviews were filed in which a Denial was issued. 




GLEN MUNSEY 


v. 


SMITTY BAKER COAL COMPANY, INC., 
P&P COAL COMPANY, AND 
RALPH BAKER 


Docket No. NORT 71-96 
IBM 72-21 


ORDER 


On March 11, 1983, the U.S. Court of Appeals for the D.C. Circuit iss 
its decision in Munsey v. FHSHRC et al ., 701 F.2d 976 (D.C. Cir, 1983), re 
and reh'g en banc denied May 6, 1983. The Court "with one exception" affi 
the decisions of the Commission and the administrative law judge. The exc 
tion referred to concerns the judge's conclusion that costs and attorney f 
could not be awarded for the period during which Munsey 1 s counsel was empl 
as an attorney on the staff of the United Mine Workers of America. As to 
issue the Court reversed and remanded for a determination "of the amount t 
awarded in accordance with. the standard set forth in Nat'l Treasury Employ 
Union v. U.S. Pep 1 1 of the Treasury ," 656 F.2d 848 (D.C. Cir, 1981). 701 

at 977. The certified copy of the Court's opinion and judgment was issued 
May 16, 1983. 


Accordingly, the case is remanded to the chief administrative law jud 
for appropriate assignment and further proceedings consistent with the Cou 
decision. 




for Sraitty Baker Coal Co., Inc. 


Steven B. Jacobson, Esq. 

DeCastro, West & Chodorow, Inc. 

10960 Wilshire Boulevard 
Los Angeles, California 90024 
for Glen Munsey 

Chief Administrative Law Judge Paul Merlin 
Federal Mine Safety & Health Review Commission 
1730 K Street, N.W. , 6th Floor 
Washington, D.C. 20006 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MS HA) 

ex rel. Kenneth E. Bush 


v . 


Docket No. WEST 81-115-DM 


UNION CARBIDE CORPORATION 


DECISION 


This discrimination case arises under section 105(c) of the Federc 
Mine Safety and Health Act of 1977, 30 U.S.C. § 801 et seq . (1976 & 
Supp. V 1981), and involves a miner's discharge for refusing to work 
under allegedly unsafe conditions. The administrative law judge con- 
cluded that the miner's work refusal was not protected, and that his 
discharge did not violate the Mine Act. 1/ For the reasons that follov 
we affirm the judge in result. 


I. 


The miner, Kenneth Bush, was employed at Union Carbide Corpo- 
ration's Rifle Plant from 1965 until his discharge on July 25, 1980, 
except for a year's layoff in 1972. From 1977 or 1978 until his dis- 
charge, he was a member of the union safety committee. The Rifle Plant 
is a facility for preparing vanadium. 2/ Vanadium, originally contains 
in ore mined and purchased by Union Carbide, arrives at the Rifle Plant 
in a concentrated liquid solution after Intermediate preparation at 
another Union Carbide facility. At Rifle, further preparation is 
required to produce vanadium compounds sold by Union Carbide for use ir 
the chemical and steel industries. 

The operations at Rifle Plant require large quantities of sulfuric 
acid, which is shipped to the plant in railroad tank cars. Originally 
this acid was unloaded from the tank cars into storage tanks when it 
reached the plant. On July 21, 1980, Union Carbide changed the pro- 
cedure, so that acid was unloaded from the tank cars into trucks. Unde 
the new procedure, compressed air was piped into a tank car and the aej 
was forced through a pipeline running from the tank car to a manhole or 
the top of a truck. 


1/ The iudee's decision is reported at 4 FMSHRC 365 (February 


plaints to management after July 9.) On July 22, when Speaker and Rill 
Snyder, the maintenance foreman who also supervised Bush, assigned him 
to "break in," or learn, the acid unloading procedure, Rush refused, 
stating that it was unsafe and it was not his job. _3/ Union Carbide 
permitted Bush merely to watch the procedure. Snyder testified that the 
acid leak and blow back problems were corrected that same day. 

On the morning of July 23, another miner, Jim Hardin, received 
minor burns while unloading acid. Bush was not there when the accident 
occurred but subsequently learned of it. Also that morning, when 
Speaker asked Bush the exact nature of his safety complaints about the 
new acid unloading procedure, Rush merely repeated his earlier comment: 
"It never has been safe and it isn’t safe now and it never will be safe, 
and besides it is not my job." Tr. II i 1 2 . That afternoon, Snyder and 
Bush met at Snyder's request, and discussed Bush's safety complaints and 
Union Carbide's corrective measures item-by-item, 4/ In particular, Snydi 
told Bush that the July 22 changes in the procedure had eliminated acid 
leaks and blow backs. Snyder described the conclusion of their meeting: 
"I asked Ken after all these things had already been taken care of, and w< 
went through them all, I said now, would you please unload acid." Tr. 

II 76. Rush refused a third time, stating it was "unsafe now and down 
the road,” and that it was not his job; he did not tell Snyder why he 
thought the procedure still was unsafe. Tr. I 94; Tr. II 76. 


3/ At the hearing Bush testified that his major safety concerns on 
July 22 were acid leaks, and "blow backs" occurring when acid feeding 
into a truck mixed with compressed air and the air pressure caused acid 
to spray out of the manhole in a mist about 6-8 feet in area. Snyder 
and Speaker testified, however, that although Bush told them the 
procedures were unsafe, he did not specify his complaints that day. 
kj Although the judge at one point erroneously refers to tills meeting 
as having occurred on July 24 (4 FMSHRC at 371), the record Is clear 
that it occurred on July 23. The judge's error is probably typo- 
graphical for he recognized in his Findings of Fact (Finding 12, 4 
FMSHRC at 367) that the meeting occurred on July 23. The Secretary 
asserts that the judge's description of what took place at the meeting 
bears no relationship to what actually transpired. To the contrary, the 
judge's description of the meeting is fully supported by the record. 


concluded there was nothing unsafe about the procedure, but rather that 
it was "very adequate," and a "very complete procedure." Tr. II 3-8, 30 

The events precipitating the discharge occurred on the afternoon of 
July 24 in the presence of numerous management personnel and miners. 

When Speaker instructed Bush to continue breaking in on the acid un- 
loading procedure. Bush again refused. Speaker asked Bush if he was 
refusing to do his assigned work, to which Bush once more replied that 
he was refusing because the procedure would "always be unsafe" and it 
was not his job. Tr. I 98-99; Tr. II 10-11 34, 78. Piper repeated the 
question, and Bush replied, "[T]hey aren't my duties. They are unsafe 
besides." Tr. I 99, 147-149; Tr. II 11, 34, 78. Piper testified that 
when Bush "started to go through the reasons" why the procedure was 
unsafe, he cut Bush off, saying, "Ken, we have repeatedly tried to 
discuss this with you, with no rational discussion, we are not going to 
go through it now." Tr. I 150; Tr. II 34. 

Piper then suspended Bush for refusing to do his assigned work. 
Bush, angry over the suspension, responded in part, "You mousey little 

b , I ought to break your f — nose." Tr. I 99-100, 148-151; 

Tr IT. 11, 34-35, 78-79. Bush was very agitated and advanced to within 
6 to 8 inches of Piper, clenching and unclenching his fists, but no 
blows were exchanged. After a few more angry words, Bush walked away. 
The next day Piper sent Bush a certified Letter, which stated that Bush 
was terminated effective immediately "for the totality of your conduct 
on Thursday, July 24, 1980, including insubordination, refusal to carry 
out work assignments, and for making threatening and derogatory remarks 
and gestures toward me." 


5/ While the operator did not expressly inform Bush of Myers' in- 
spection, Bush knew that Myers was at the plant, because he testified 
that he saw Myers in the unloading area that morning. Bush testified 
that he was in the unloading area at the time to "see what changes had 
been made." He stated that he also saw "a man on the valve right under 
the truck," and "observed valves in the position where the truck 
overflowed, if it overflowed like before, [the miner] was immediately 
under it...." However, Bush did not complain at that time, either 
to Myers to to other management personnel. Tr. I 142-145. 



toward the Plant Superintendent . ine judge conciuaeu ui<*l bush * 
discharge did not violate the Mine Act. 

In essence, the judge held that at the time of Bush’s July 24 work 
refusal and subsequent outburst, he did not have a reasonable belief 
that unloading acid was hazardous. The evidence led the judge to con- 
clude that Bush would not unload acid under any circumstances. 4 FMSHRC 
at 371. The judge based this conclusion on his findings that by the 
time of Bush's final work refusal [inion Carbide had "rectified" the acid 
leaks and blow backs of which he had complained; that at the July 23 
meeting, Union Carbide had discussed each of Bush's complaints and the 
corrective action taken and Bush failed to identify any further safety 
problems at the meeting's close; and that his July 24 work refusal, 
immediately folowed this meeting and was accompanied by his unvarying 
and unenlightening refrain that acid unloading would "never" be safe and 
was not his job anyway. 4 FMSHRC at 370-71. 

While the judge recognized the hazards of acid unloading, he held 
that "when all precautions have been taken, it does not mean that an 
employee may ... refuse to do the work under the protection of the Act." 
4 FMSHRC at 371. Because he found that a work refusal under those 
circumstances "cannot be considered reasonable," he concluded that 
Bush's refusal on July 24 was unprotected. The judge found that Bush 
was discharged in part because of his July 24 work refusal and in re- 
maining part because of his other unprotected conduct on that date. 4 
FMSHRC at 368, 370-71. The judge dismissed the discrimination complaint 
on the grounds that firing Bush for his unprotected July 24 work refusal 
and for other unprotected activity could not amount to a violation of 
the Mine Act. 6 j 


6/ Certain aspects of the judge's legal analysis require clarifi- 
cation, although they do not affect the correctness of his dismissal of 
the discrimination complaint. In addition to finding that Bush's July 
24 work refusal was unprotected, the judge also found that Bush's 
earlier safety complaints were protected, that he made a protected 
safety complaint at the time of his July 24 work refusaL, that Union 
Carbide discharged Bush in part for the latter complaint, and that it 
would not have fired him in any event for his unprotected activity 
alone. 4 FMSHRC at 370. 

At first glance, these findings would suggest a conclusion of 
discrimination. However, Union Carbide expressly discharged Bush solely 
for the events of July 24 (the Secretary does not argue otherwise), so 
that Bush's safety complaints prior to that date, protected or not, are 
not directLy relevant. Further, Bush's statement on Ju Ly 24 that the 
job was unsafe was not a separate complaint, but instead was merely the 


iont\o z. i ou, uu i^ucluuui tev ct uii uuikl gmuiiua auu umu . 

)nsolidation Coal Co , v. Marshall , 663 F.2d 12 1 L (3d Cir. 1981); 
icretary ex rel. Thomas Robinette v. United Castle Coal Co ., 3 FMSHRC 
13, 817-18 (April 1981). It is undisputed that Union Carbide fired 
ish for the "totality of [his] conduct" on July 24, including his work 
sfusal, insubordination, and threatening and derogatory remarks and 
jstures. Bush’s insubordination and opprobrious conduct are not pro- 
moted by the Mine Act. 7J Consequently, the narrow question before us 
i this case is whether Bush’s work refusal was protected. If it was 
)t, then firing him for it does not give rise to a violation of the 
Lne Act. 

For a work refusal to come within the protection of the Mine Act, the 
Lner must have a good faith, reasonable belief that the work he refuses 
m do is hazardous. The complaining miner has the burden of proving both 
le good faith and the reasonableness of his belief that a hazard existed; 
te burden of showing good faith does not, of course, amount to a burden 
: demonstrating the absence of bad faith. Robinette , 3 FMSHRC at 
37-12. 8/ In determining if the miner's belief is a reasonable one 


>otnote 6 continued 

tpression of his final work refusal. The expression of this work refusal 
mnot be divorced from the refusal itself. If the work refusal lacked the 
rotection of the Mine Act, so did the words communicating it. We disavow 
\y suggestion to the contrary in the judge's reasoning. In sum, the judge's 
seision must be read in light of his ultimate conclusion. We are satisfied 
lat, with the clarifications discussed in this note, he properly based his 
Ismissal of the complaint on his conclusion that Bush's July 24 work refusal 
is not protected. Similarly, we interpret the judge’s discussion of the 
>erator’s motivation in firing Bush as meaning merely that Bush was fired in 
irt for his work refusal and in part for his other unprotected conduct on 
lly 24, 

' Bush's angry words and threats occurred after he refused to work and are 
iparate from that refusal. Therefore, this is not a case requiring us to 
2 cide whether objectionable conduct occurring directly in the course of the 
.leged protected activity operates to strip that activity of its claim to 
rotection. See Robinette, 3 FMSHRC at 817. See generally Crown Central 
>troleum Corp , v. NLRB , 430 F.2d 724, 729-31 (5th Cir. 1970), and authoritie 
Lted . 

' To the extent that note 14 in Robinette (3 FMSHRC at 811) may suggest 
lat the burden of proof on any issue shifts to the operator, it has been 
Lsread. The burden of proof remains with the complainant at all times on 
LI issues of his or her case, including good faith and reasonableness. As 
>binette correctly holds, "the 'ultimate' burden of persuasion never shifts 


corrected the hazardous conditions about which Bush had previously 
complained, and had so informed Bush on July 23. After being informed, 

Bush faiLed to articulate any further safety problems. When he con- 
tinued to refuse to unload the acid on July 24, he mereLy Invoked his 
ritualistic litany that acid unloading would never be safe, and besides 
was not his job. We are persuaded that substantial evidence supports 
the judge's findings and conclusions. 

The record establishes Union Carbide's continuing concern about 
miners' complaints and its willingness to address them. As requested by 
Bush and other miners on July 9 and by Bush on July 22, Union Carbide 
corrected the acid leaks and blow backs. In addition, the operator 
initiated the July 23 meeting with Bush, where Snyder informed Bush of 
these corrections and tried without success to discover Bush s remaining 
safety complaints. Union Carbide's good faith and desire to cooperate 
were further demonstrated by Piper’s July 23 request that Myers inspect 
the unloading procedure as soon as possible. Where, as here, the 
necessary communication between the miner and operator has occurred and 
management has taken corrective measures at some point repetition oi 
the same complaint and work refusal loses the protection of the Mine Act. 

In this context, the evidence does not support the reasonableness 
of Bush's continuing belief in a hazard. Indeed, the judge virtually 
discredited Bush's testimony. It is significant that after July 9, no 
one aside from Bush seems to have complained to management regarding the 
acid unloading procedures. At no time did Bush file a grievance under 
the union contract or raise his concerns with the union safety committee 
of which he was a member. Moreover, at the July 23 meeting, Bush was 
unresponsive to Union Carbide's repeated attempts to discover why he was 
still concerned about the unloading procedure. On July 24, after both 
Speaker and Piper asked Bush if he were refusing to do his assigned work, 
he merely repeated that the procedure was unsafe, would never be safe, and 
was not his job. While it is true that Piper interrupted Bush at that poin 
we do not believe the interruption was legally significant. The record fai 
to show that Bush would have said anything more illuminating than he had 
said four times already. Rather, the record reveals that Bush's testimony 
overall as to what he told his supervisors with regard to his safety 
concerns was vague, unspecific, and subject to memory lapses. 9/ 

2 ) Even testimony that at first glance seems to support Bush's position, 

fails to do so on closer examination. Thus, although Rush knew on July 23 
that Hardin was burned, there is no testimony that Bush thought the burn wa 
caused by a safety defect. The judge made no findings on the cause of the 
burn and Bush did not testify as to what he believed. Similarly, as dis- 
cussed in footnote 3, although on the morning of July 24 Bush observed the 
unloading procedure he did not then romnlm’n c\f nnv IHo t (man\ 


should not be overturned lightly." Robinette , 3 FMSHRC at 813. Here, 
in the presence of substantial evidence to support his findings, we see 
no reason to take the exceptional step of overturning this basis for the 
judge's decision. We are persuaded, as was the judge, that Bush's 
belief in the hazard was not "a reasonable one under the circumstances, 
in that Bush's account of the conditions responded to was not persuasive 
in "detail, inherent logic and overall credibility." Robinette , 3 
FMSHRC at 81.2. We reach this result also because acid unloading is a 
necessary and integral part of Union Carbide's operations and, like 
working on high steel or, indeed, in a mine, always poses some element 
of risk. Bush's work refusal was therefore unprotected and the operatoi 
firing him in part for that refusal did not amount to a violation of the 
Mine Act. 10/ Like the judge, we will not penalize Union Carbide for 
refusing to tolerate indefinitely Bush's unchanging refrain and work 
refusals . 

Ill- 

One last point remains to be discussed. Union Carbide asserted at 
oral argument — as it had before the judge—— that the Rifle Plant is not c 
"mine" within the meaning of the Mine Act. We disagree. Substantial 
evidence supports the judge's findings that vanadium is a mineral and 
that facilities at the plant are used in the work of "preparing" 
vanadium. 4 FMSHRC at 369. 

The Mine Act specifically Includes within its coverage "Lauds ... 
structures, facilities, equipment ... used in ... the work of preparing 
... minerals. 30 U.S.C. § 802(h)(1). It is clear Congress intended 
this expansive definition of "mine" to be broadly construed. 1.1 / While 
we have recognized that the "inclusive nature of the Act’s coverage ... 
is not without bounds" (Carolina Stallte Co ., 4 FMSHRC 423, 424 (March 
1982), appeal filed sub nom , Donovan v. Carolina Stalite , Nos. 82-1467, 
82-1830, D.C. Cir.), the situation here is readily distinguishable from 
cases where we declined to apply the Mine Act. See Stalite , 4 FMSHRC a> 
424-423; and Elam , 4 FMSHRC at 3, n. 3. Rifle is an integral part of 
Union Carbide's corporate structure, and some of the vanadium-bearing 


10/ Because we have determined that Bush's work refusal was not based i 
a reasonable belief that a hazard existed, we need not reach the questi< 
of his good faith. 

11 / Oliver Elam Co . , 4 FMSHRC 5, 6 (January 1982), ci ting S. Rep. No. 
181, 95th Cong., 1st Sess. 14 (1977), reprinted in Senate Subcommittee 
on Labor and Human Resources, 95th Cong., 2d Sess., Legislative History 

r iL. ri_j t vij f ~ c „ j i it i^i_ _c i rm * dm / i 


dismissal of Bush's complaint of discrimination. 



12/ We also believe it is desirable as a matter of policy that a single 
federal agency inspect all of Union Carbide’s facilities engaged in 
related operations, that is, its mines and its primary and secondary 
preparation facilities. 30 U.S.C. § 802(h)(1). As pointed out at oral 
argument by counsel for the Secretary, without rebuttal by Union 
Carbide, until this proceeding Union Carbide had not disputed the Mine 
Safety and Health Administration's jurisdiction, and had permitted 
inspection without protest for a number of years. 


for any reason. Tr. t 78. 

The proposition that substantial evidence furnishes strong support fc 
the decision of a trial court is not in dispute. What is at issue are the 
numerous evidentiary gaps, misinterpretations, and inconsistencies in the 
decision of the judge below, which presents to the Commission a decision 
unsupported by the record in this case. Substantial evidence is either 
wholly absent from this record — indeed any evidence in a most critical 
area— or so misstated as to be of little or no value for purposes of revic 

For example, although the judge found complainant had engaged in prot 
activity (4 FMSHRC 370), and the operator has not challenged this finding 
review, the majority here has determined that Bush's activity was not prot 
(slip op. at 4, 5, and n. 6), thus ignoring the presumably substantial evi 
on which the judge relied in reaching that conclusion. 

As the majority concedes, the judge erred in recounting and relying i 
a nonexistent conversation of July 24th, in the clearly determinative unde 
ning for his decision: 

The complainant did engage in protected activity in 
that he complained that the new procedure for unloading 
acid was unsafe. The complaint was made to complainant's 
supervisor on several occasions, and including July 24 , 

1 980 , the day complainant was suspended. A safety com- 
plant involving a condition adjudged by the miner to be 
unsafe constitutes conduct protected by the Act. 


After the solution of all the complaints had been 
explained to complainant in his supervisor's office on 
July 24, 1980 , complainant was again asked to break in 
on the work of unloading the acid. Complainant agpin 
refused, stating that it was unsafe, but when he was 
asked in what way it was unsafe, complainant offered no 
explanation. Complainant also stated, as he had before 
that 'besides, its not my job.' The only conclusion I 
can come to is that complainant would not unload acid 
under any circumstances. [Emphasis added]. 4 FMSHRC 370, 
371. 


I am therefore unwilling to confirm these undisputed decisional contra- 
dictions of the judge, by speculating as to what he might have intended to 
say — but didn't — in particular on the central point critical to the resolutii 
of this dispute. The timing and the content of the verbal exchanges between 
the parties should not be determined by inference, when Kenneth Bush's job, 
his fifteen years of employment and service for this operator, depends upon 
the accuracy of the facts upon which we must base our decision. 

It is undisputed that Bush had some years previously witnessed employee 
Victor Sullivan "severely burned by acid" (Tt. I 90); had himself received 
acid burns (Tr. 1 103); had learned of Hardin's acid burns while working on 
the acid line on July 23rd and had observed, on the day of his discharge, 
that valves were still dangerously positioned and likely to cause overflow. 
Tr. I 144. Yet, in examining Bush's belief to find it unreasonable, neither 
the judge below nor the majority herein has made any determination nor 
addressed the issue of whether the complainant’s refusal to work was made 
in good faith. It is established law that the operator has the burden of 
proving the absence of good faith. Sec, ex rel. Robinette v. United Castle 
Coal Co . , 3 FMSHRC 803, 810-12 6 n. 14 (April 1981). 2/ 


j./ Nor is there any record support for or explanation, by the majority of its 
assertion that this miner's July 24 statement that the job was unsafe was 
not a separate complaint, nor that Bush’s safety complaints prior to July 24 
are ’’not. .. relevant. " Slip op. at 4, n. 6. Certainly the judge found the 
complaint to be separate (4 FMSHRC 367), and the majority found Bush's angry 
outburst, which occurred in that same discussion, to be separate. Slip op. 
at 5, n. 7. 

2/ Contrary to the majority’s assertion, n. 14 of Robinett e lias not been 
"misread" : 


We are not suggesting that in work refusal litigation the 
Secretary or miner must demonstrate an absence of bad faith. 
Ordinarily, the miner's own testimony will expose the credibility 
of his good faith. Operators may use cross-examination or intro- 
duction of other evidence to show that, in reality, good faith 
was lacking. Thus, in a practical sense, t he real evidentiary 
burden occasioned by the rule will be on operators to "pro ve the 
absence of good faith . Emphasis supplied. 


Certainly complainant on July 22nd had testified in detail as 
lis safety concerns (Tr. 1 43-45). Union Carbide apparently gave 
;e complaints credence, although the record Is unrcvealing as to 
:her or not the changes made in the sulfuric acid handling procedure 
?een the July 22nd complaint of Bush and his discharge on July 24th 
resented improvements. A valve in the acid line had been replaced, 
it is significant that miner Bush was not advised of this change in 
acid handling procedure, nor permitted to express himself as to the 
*ty implications thereof. 

On July 23rd, miner Hardin had been burned while unloading this sulfuric 
I. Thereafter, on July 24th, Union Carbide's Safety Coordinator, Myers, 
inspected this procedure, and the method of handling this acid was then 
If led. Complainant was not informed of nor aware of tiiis modification, 
at the time of his work refusal on the 24th, of the reason for the injury 
lardin. Tr. IT. 52. Indeed, the record reflects that on the morning 
:he 24th, Bush observed valves in a position to cause overflowing, as 
>re. Tr. I 143-145. 

in any event, whatever opportunity Bush might have iiad to express his 
:ern as to these procedures was foreclosed, as well as any views lie may 
; had concerning whether the later changes ordered by Myers had corrected 
problems of safety involving the acid handling procedure. The majority 
Id , however, confirm complainant's discharge because of Union Carbide's 
>d faith and desire to cooperate", albeit this operator had withheld 
:.ical information from Bush, a safety representative of his fellow 
:rs. Slip op, at 6. 

Even more disturbing, and perhaps most pernicious of all, is the majorit 
ir approval of this operator's refusal to listen, much less respond, to 
ilainant's reasons for his refusal to work. I cannot agree to the promul- 
Lon of a rule that condones an operator's refusal to hear an employee's 
Jty complaint, a fortiori one that approves the discharge of a miner who 
the temerity to raise such complaint. The law does not require that 
Lner work under conditions perceived to be hazardous, nor to blindly 
-pt the mine operator's assessment of the safety of the workplace. 

Lence is to be preferred over peril when the miners' health and safety 
$hs in the balance. Phillips v. Interior Board of Mi ne Operations Appea ls, 
F.2d 772, 780 (1974) ccrt . denied 420 U.S. 938. 


>eo United S tates v. United St a tes Gypsum Co. , 333 u . S. 364 (1.948) "a 
ling is 'clearly erroneous 1 when although there i.s evidence to support 
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Part of Union Carbide'!”™ ““‘Vf * ~y and Integra 
“ a mine . always poses some elemeFo/r , " g ° n hlgh steel > or inde 
presented to the judge below, nor raised on V ^ d6Cides a question not 
Act limits Commission review "to onlt 18W t0 the c °™ission. The 

that the "Commission sh.U ot a °“ S r £ Bed by the Petition" and pro, 
Sections 113(d)(2)(A) & u 3 (d) (2UR1 consider additional issues..,." 
-ither presented tolhe ^dgebelow^or r^ f -ding »s 

viously, this Commission has refused to Jn 7 any party on -view. Pi 
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iasue are the procedures utilized ’ll u S ° n hlgh atee1 ' What is 
-re reasonably perceived by this S^rf^L a fc. aCld * ^ “er these 


lowever, is that of the miner tL P r- The belief to be tested 
>n which he based his work refusal cannot’ ° f this miner ’ s belief 
|ubj ective , and not disinterested ’asse divlned only from the opera, 
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s finding is buttressed by the operator’s letter of July 25th, in which 
loted that Bush was being discharged "for the totality of your conduct... 
Aiding the refusal to carry out work assignmen ts." Exh. C-2 . (Emphasis 
id.) 

In summary, we have an undisputedly woefully deficient and unsupported 
>e‘s decision, a miner who had made protected safety complaints and had 
irved still existing unsafe conditions at his workplace just prior to 
discharge, a mine operator who refuses to listen to this experienced 
;r's safety complaints concerning a three-day old, but already modified, 
:edure for handling sulfuric acid — which had already caused burns to one 
lomplainant * s fellow miners — and an employer who admittedly suspended 
i miner for his refusal to do this work which he, in good faith, reasonab 
.eved to be unsafe. 

For the reasons stated, I therefore dissent, would find a violation of 
;ion 105(c), and would reverse and remand for appropriate relief. 



A. E. Lawson, 


• -' 7 * Mta+ l \. 

Commissioner 


John W. Whittlesey, Esq. 
Marguerite A. Snich 
Union Carbide Corporation 
Law Department 
Old Ridgebury Road 
Danbury, Connect ion c 0681? 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) 


on behalf of Clarence Ball 


Docket No. VA 80-.L28-D 


v . 

B&B MINING COMPANY, INC., 

LAUREL MOUNTAIN MIN INC COMPANY, 
ROBERT ESSEKS, JODA BLANKENSHIP 


ORDER 


Thin case is before the Commission upon grant of a petition 
for discretionary review filed by the Secretary of Labor. 30 U.S.C. 

§ 823(d)(2)(A). The issues upon which review was granted concern 
the appropriate procedures for assessing penalties in discrimination 
cases brought pursuant to 30 U.S.C. § 815(c), and the appropriate 
rate of interest to be applied to backpay awards in such proceedings. 

Subsequent to our granting of the petition for discretionary 
review, the Secretary filed a motion to "withdraw his appeal" and 
for "dismissal of the proceeding." The Secretary asserts that a 
penalty has since been separately assessed and paid, and that the 
amount of backpay and interest payable to the miner lias been resolved 
by an agreement reached in bankruptcy proceedings involving the 
operator. Therefore, the Secretary submits that the controversies 
before the Commission in this case are moot. No opposition to the 
Secretary's motion was filed. 

We find it unnecessary to reach the questions of whether the 
issues in the proceeding before the Commission are moot or, if so, 
whether dismissal would be required. See Climax Molybdenum Co . v. 
Secretary of Labor & FMSHRC , No. 80-2187, LOth Cir (March 21, 1983), 
slip op . at 7-10. Nor do we need to reach the Secretary's argument, 
in response to our order to show cause, concerning the Commission's 
jurisdiction over settlements in discrimination proceedings. The 
questions of law and policy upon which discretionary review was 
granted in this case are also pending before the Commission in other 
cases. See , e . g . , Arkansas-Carbona Co ., Docket No. CENT 81— i 3— D ; 

Of t-nua ^ rv i i Ai'P Tn I I t nF this fart and bn spH 


policy or discretion." 30 U.S.C. § 823(d)(2) (A) (ii) (IV) . Accordingly, 
our direction for review in this case is hereby vacated and the 
administrative law judge's decision stands as the final order of the 
Commission. See 30 U.S.C. § 823(d)(1). 


We wish to point out, however, that the procedure followed in the 
present case exposes the parties as well as the effectiveness of their 
compromise agreement to unnecessary risks. Where a matter is in litiga- 
tion before any tribunal, it is eminently sensible, if not Legally 
mandated, to seek, an order from that tribunal before a "binding" 
agreement between the parties that purportedly disposes of that 
litigation is effectuated. See also Matter of Gary Aircraft Corp ., 

698 F.2d 775 (5th Cir. 1983), and cases cited therein. 


umm/ 

semary M/ 


/I.L l m L/ 


Rosemary M/ Coliyer, Chairman 



Robert T. Copeland 
Copeland & Thurston, P.C. 
212 West Valley Street 
P.0. Box 1036 
Abingdon, Virginia 24210 

C. Adrian White 
1200 Euclid Avenue 
P.0. Box 309 

Bristol, Virginia 24203 


SECRETARY Ob’ LABOR, 

MINK SAFETY AND HEALTH 
ADMINISTRATION (MSHA) 


v. 


Docket Nos. LAKE 80-41 3-R 
LAKE 81-59 


MONTEREY COAL COMPANY 


DECISION 


These proceedings arise under the Federal Mine Safety and Health Act 
of 197 7, 30 U.S.C. § 801 e_t_seq. (1976 and Supp. V 1981). 'Lite administer 
tive law judge found that Monterey Coal Company did not violate 30 C.F.U. 
§ 77.216(d). \J We granted the Secretary of Labor's petition for dis- 
cretionary review and heard oral argument. For the reasons that follow* 
reverse the judge's decision. 

On September 11, 1980, a Mine Safety and Health Administration (MSH/ 
Inspector issued a citation to Monterey alleging a violation of 30 C.F.U. 
§ 77.216(d). The citation stated: 


y 30 C.F.R. § 77.216 provides in part: 

(a) Plans for the design, construction, and maintenance 
of structures which impound water, sediment, or slurry 
shall be required if such an existing or proposed impound- 
ing structure can: 

(1) Impound water, sediment, or slurry to an elevation 
of five feet or more above the upstream toe of the 
structure and can have a storage volume of 20 acre- 
c et or more; or 

) Tm™.. nc j water, sediment, or slurry to an elevation 
or more above the upstream toe of the 
or 

ertnined by the District Manager, present a 
coal miners. 

***** 

, construction, and maintenance of all water, 
urry impoundments and impounding structures 
requirements of paragraph (a) of this section 
anted in accordance with the plan approved by 
lager . 

- enforcement activl tips nf t'bica Fov-mov 


engineering data to support the design oE a large size 
structure. The approval of the engineering plan for desig 
construction, and maintenance of No. 3 slurry and refuse 
area was withdrawn in notifications dated June L3 and 
July 3, 1980. In a letter dated July 29, 1980 additional 
time was permitted to submit the information for a targe 
structure. As of the date of this action no data has 
been rece ived . 

The citation culminated a protracted and confusing dispute betwi 
MS HA and Monterey concerning the impoundment. At the heart of this < 
is the proper "size'' and "design storm" classifications for the No. 
impoundment. A design storm is the worst combination of forces and 
a structure is calculated to sustain without failure. The cited stai 
requires implementation of "impoundment plans" approved by MSHA’s Pi: 
Manager. The minimum requirements for impoundment plans are contain) 
30 C.F.R. § 77.216-2. Although the standards refer to an impoundmen 
"design storm," they do not specify criteria for choosing an appropr 
design storm. Accordingly, both MSHA and the industry use as a guid* 
the Engineering and Design Manual; Coal Refuse Disposal Facilities , 
prepared by E. D’AppoLonia Consulting Engineers, Inc. (hereafter "De; 
Manual" or "Manual") . _3/ 

TabLe 6.6 of the Manual presents recommended minimum design sto 
criteria for long term refuse disposal impoundment structures. The 
combines a "size classification" and "hazard potential classif icatioi 
an impoundment to reach a "recommended design storm." _4/ Three desi] 
storms are set forth in TabLe 6.6: (i) probable maximum precipitatioi 
that could conceivably ever occur, given maximized intensity and dur. 
possibilities (this is the most conservative design storm) j (2) h. PM 
(3) one percent probability (OPP), the storm which would occur or be 


3/ The Design Manual, was commissioned and published by MESA folLow 
Buffalo Creek impoundment failure which occurred in 1972. 

4/ The hazard, potential classif ication concerns both the level of i 
and potential loss of life in the event of the impoundment's failure 
parties stipulated that the No. 3 impoundment is "low hazard." In a< 
to size and hazard potential, additional criteria for determining de: 
storms include "freeboard," "spillways" and "decants." Freeboard is 
vertical distance between the water level, and the crest of the dam o 
impoundment. A spillway is a passage (for example: a paved channel) 
designed to accomodate surplus water over or around a dam or impound) 
A decant system is a system of pipes used to discharge clarified sur 
water from all impoundments after the fine refuse has settled, and t. 
dkcharon ct-m-m r.mnff nprinHfral Iv ml Inrted in nn iranflundraant duri 


With this background, we turn to the specific facts of the case. On 
July 30, 1976, after Monterey submitted its plan for the Mo. 3 impoundmeni 
MS HA requested "a written justification of the selection of a design ston: 
less than the PMP. Adequate justification could be the use of Tabic 6.6 , 
On October 6, 1976, Monterey forwarded the requested information including 
its own response to MSHA's comments as well as a response by Hanson Engine 
an independent consulting firm. 6/ On January 17, 1977, MSHA wrote to 
Monterey stating that Monterey's justification of a design storm less that 
the PMP was ’’satisfactory". Monterey’s plan was approved by MSHA on 
July 6, 1977. 

Subsequent to the pLan’s approval in 1977, the No. 3 impoundment 
manifested numerous signs of stress. A clay covering on the outside 
of the structure had been improperly applied, elevating the phreatic 
surface (water table) and weakening the Impoundment structure. In 
addition, the impoundment had experienced two instances of serious 
slippage. Boils appeared on the impoundment indicating internal 
pressure was forcing water through the structure. 7J Further, the 
static safety factor computed for purposes of determining slope stability 
measured less than the minimum permissible reading of 1.5. 8/ 

As a result of the first slippage, Monterey submitted a plan for remt 
construction prepared by Hanson Engineers. The plan included the ins ta Lie 
tion of 14 piezometers to monitor the seepage of water from the impoundmer 
and to measure slope stability. Also as a result of the slippages, MSHA 
Inspector Es linger began making more frequent inspections of the No. 3 
impoundment. He made an inspection in April, 1980, at which time lie col- 
lected the piezometer readings, reviewed them and forwarded them to MSHA ’ i 
"Technical Support" Center for analysis. 9/ There, a major reevaluation c 


5j MSHA assigns either a ^ PMP or OPP design storm only after examina- 
tion of the circumstances and receipt from the operator of detailed 
information justifying the use of a less conservative design storm. 

6 j Hanson Engineers has provided Monterey with engineering advice and 

data on the impoundment since 1975. 

7J "A boil is a seep which ... [is] water escaping the dam in a localize 
area under a high exit gradient, there is a lot of pressure forcing this 
water out." Mazzei deposition at 28. The record in this case includes 
the depositions of five MSHA experts. Hereafter, the depositions will be 
cited by the deponent's name and the page number of the deposition. 

8/ 30 C.F.R. § 77 . 216-2 (a) (.13) requires inclusion in the impoundment 

plan of a "factor of safety range for the slope stability." The safety 
factor is the ratio of the resisting forces to the forces tending to 
cause movement. See 30 C.F.R. § 77.217(f). MSHA Engineer Eslinger 
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supra ) and stating, M [W]e feel that you will agree that the use of th 
OPP design storm has already been discussed, justified and approved, 
is not an item which you had ' overlooked 1 . " 

On July 3, 1980, again MSHA wrote to Monterey: 

The justification cannot be accepted, and therefore, 
approval of the plan is withdrawn effective immediate Ly 
.... Table 6.6 ... recommends that for Slurry and 
Refuse Dispose L Area No. 3, a large impoundment of 
low hazard, that minimum design storm acceptable is 
the '2 PMP ... we must adhere to these recommendations. 

Joint Hxh. 3. Monterey responded by letter to MSHA on July 21, 1980: 

Based on Table 6.6, ... this impoundment should be 
classified as an intermediate size impoundment of Low 
hazard potential. This is because the maximum volume 
of stored water during a design storm will always be 
less that 1000 acre feet, and the maximum depth of water 
during a design storm will always he Less than A0 feet. 

It is true that the total impoundment volume is slightly 
more than 1000 acre feet and the total impoundment height 
is greater than A0 feet; however, the Large portion of 
this volume and height Is, and always will be, occupied 
by settled fine refuse, Leaving a maximum of A05 acre 
feet of water storage and a maximum of 21 feet of water 
depth. The Inclusion of only water, and not settled 
fine refuse, in the storage and depth quantities above 
is supported on page 6.63 of the manual in the section 
entitled Impoundment Size Classification , which makes 
a very clear distinction between stored water and settled 
fine refuse. 


Joint Exh. A. 


10 / Apparently MSHA Technical Support advised the MSHA District 8 he 
quarters by memorandum dated June 6, 1980 of its finding of an error 
In the design storm. See Rath at 13-14. There is also an implicatio 
in the record that there was communication between MSHA and Monterey 
prior to the letter of June L3, 1980 revoking the plan. Childers 
at 30-32. 


is conducted . MS Ha gave oonterey umu - *-» _ 

he data initially requested on June 13, 1980. On August 7, 1980, 
at the request of Monterey, a meeting between MSHA officials an 
Monterey was held at MSllA's District Eight headquarters. fhe pa 
unsuccessfully tried to reach an agreement. Ill On September !, 
'■'on terey again wrote to MSHA stating that "Monterey and MSHA appar 
cannot reach a satisfactory accord." Monterey reiterated the fact: 

concluded : 


To Monterey, MSHA’s July 29, 1980, Letter is interpreted 
r.ean that MSHA agrees with Monterey's contention that th 
design is consistent with the Engineering and Design Man 
but that MSHA is not bound by the Manual.. This MSHA pas 
on the Manual would certainly seem to contradict the Jul. 
1980, [sic) position that the alleged discrepancy was ha 
on the requirements as set forth in the Manual, 


Thus, Monterey considered the MSHA approval of area No. 3 "to stil 
in effect." Joint Exh. 7, at 2-3. 


On September LI, 1980, the citation for failure to have an ap 
plan in effect was issued by MSHA. Monterey contested the citatio 
and the Secretary subsequently instituted a civil penalty proceed! 
the alleged violation. 12 / 

In his decision vacating the citation, the judge framed the \ 
before him as "whether MSHA was justified in withdrawing its appre 
because if not, its subsequent action of issuing a citation was in 
3 FMSHRC at 1788. The judge resolved the issue in Monterey's favc 
that "Table 6.6, which MSHA relies on and which it charged Monterc 
violating, counts only the water above the sett Led material in del 
the size of a pond for design storm purposes." 3 FMSHRC at ,1789. 
because under the literal terms of Table 6.6 the impoundment was c 
classified as "intermediate", the judge found that withdrawal of ; 
was not justified. Therefore, he vacated the citation. 


11 / There were also a number of telephone conversations between ! 
of Monterey and various MSHA officials in an attempt to reach an . 
See Childers at 24-28 and 47-48. 

12 / On September 17, 1980, Monterey submitted additional In forma 
MSHA "to allow Monterey to continue to operate" the No. 3 s Lurry 
Joint F.xh, 8. MSHA reinstated approval of the plan on September 
after Monterey submitted the requested data. Joint Exh. 9. 


was conducted and MSHA discovered that the wrong design storm (the OPP) 
had been approved. .13 / MSHA admits that the OPP design storm should 
not have been approved and that if the same plan presently were submittc 
it vouid not be approved. The depositions contain two explanations for 
the error. During the time when Monterey initially submitted its plan, 
MSHA was deluged with pLan submissions because the standard requiring 
plans for impoundments had only recently gone into effect. Mazzei at 
58-59. In addition, the record ref Lee ts that Monterey's plan submits tot 
may have been somewhat confusing themselves in that they referred to 
more than one design storm. 14 / 


13 / Actually, the wrong design storm had been approved twice: initial!.’ 
in .July 1977, and upon approvaL of a modified plan in August 1979. 

14/ On April 30, 1976, Monterey submitted a number of documents to MSH/ 
Included was an "Engineering Report for Continued Use of Refuse, Slurry 
No. 3." Pages 4-5 of that report describe runoff and freeboard caicuLai 
They use both PMP and OPP calculations , The "spillway 1 ’ paragraph on paj 
of the report only refers to OPP precipitation. Later, on .July 30, 1. 9 7 ( 
MSHA requested "a written justification of a selection of a design storr 
less than the PMP." On October 6 , 1976, Monterey responded to MSHA’s 
request by forwarding both Monterey’s and Hanson’s responses. Inspectoi 
Eslinger quoted part of Monterey's response: "According to Table 6.6(c) 
the MESA Engineering and Design Manual, ... the decant system of a Large 
impoundment in a Low hazard area — large impoundment, low hazard, must 
handle ninety percent of the half PMP for the area." He continued, 

"so, ... they're [Monterey] saying that it is a large impoundment of \o\ 
hazard." Eslinger at 30-3 L. Counsel for the Secretary offered the 
following explanation of the confusion: 

... [MSHA received] a cover Letter from Monterey 
indicating that the one half PMP should be used 
, and referred to data contained in the attached 
report from Hanson Engineers. The Hanson docu- 
ment that is attached talks In terms of the OPP 
rather than the one half PMP. 

Childers at 43. See Eslinger at 30-34; ChiLders at 41-4 4; Mazzei at 
60 and 77; and Wu at J4. Thus, although the record before us does ’not: 
contain all the various documents referred to, we believe that it is 
nevertheless clear from the record that some of the confusion may 
have been caused by Monterey's submiss ions . 


because only the volume of stored water, and not slurry, had been t£ 
Into account. In Penn Allegh Coal Company , 3 FHSHRC 2767 (Dec. 198 J 
addressed the effect of a mistaken approval of a provision in a dust 
control plan. We held that a good-faith mistake in a plan approval 
be repudiated. 3 FMSHRC at 2770. Thus, we hold that MS HA was not t 
by its mistaken approval of the wrong design storm. 

We further find that MSHA was justified in withdrawing approval 
plan based on its concern over the safety of the impoundment. We ba 
this finding on the purpose of 30 C.F.R. § 77.216; the fact that Mo, 
impoundment showed numerous signs of stress; and the conclusion that 
MSHA 1 s purpose in correcting the design storm error was to increase 
safety of the impoundment. We first address the purpose of the star 


We acknowledge that the literal wording of the citation and the 
relevant correspondence between MSHA and Monterey do not explicitly 
state that withdrawal of the plan was based on safety considerations 
Rather, Monterey was cited for not having an approved plan in effect 
the correspondence between the parties focuses on the dispute about 
size of the impoundment and the appropriate design storm. In resoiv 
this dispute, the judge limited his inquiry to the size of the impou 
ment under a literal application of Table 6.6. We conclude, however 
that this classification controversy has unfortunately clouded and d 
tracted attention from the basic purpose of the standard and the rea 
issue in this case, i .e . , whether MSHA had proper cause to revoke it 
previous approval of the impoundment plan. 


In explaining the purpose of 30 C.F.R. § 77.216, the Secretary 

MSHA interprets 30 C.F.R. § 77.216 to require submission 
of plans for the design, construction, and maintenance 
of structures which impound water, sediment, or slurry. 
Such plans must provide for effective containment of 
potentially hazardous amounts of refuse. 


Sec Br. at 20-21 (emphasis in original). District Manager ChiJder* 
cribed the approvaL process after an impoundment plan is received 
testified that his "primary concern" and the "bottom line" in appro\ 
Plans is safety. Childers at 38-39. The Secretary further states: 


MSHA analyzes plans for the development of impound- 
ments m light of both the resistance of the retaining 
structure to failure and the likely results given 
structural failure. 


clay covering was Intended to be thin but was applied thickly. Stress 
was experienced in the impoundment because the c lay would not let the 
water through the structure which in turn raised the phreatic surface 
(i.e., water table). Also, as noted earlier, the impoundment experiei 
two instances of serious slippage, first on the south slope in 1978 
and then on the west slope in 1979. In addition, Inspector Esiinger 
observed boils occurring in the area of the most recent slide. Boils 
were described as problems, an indication of weakness, and a sign of 
distress. 16 / In addition to these difficulties the static safety 
factor (for slope stability) measured less than the minimum permissib. 
reading of 1.5. Based on the piezometer readings, MS HA found safety 
factors ranging from just under L to 1.3. Inspector Esiinger testi- 
fied that the impoundment "has always been a borderline on slope 
stability." 17/ We conclude these safety related problems are 
sufficient to justify MSHA's action in withdrawing the plan approval. 

We further find that MSHA's purpose in correcting the design stoi 
error was to increase the safety of the impoundment. Inspector Eslinj 
acknowledged that the reason for issuing the citation was that MSHA w 
interested in altering the operational parameters of the pond: 

[T]he violation was written and we were seeking to 
modify the plan to gain this lower operating level 
which would provide the increased safety for the 
storage aspect of the storm... 

Esiinger at 7-8. Inspector Esiinger farther testified that the impotn 
was safer with less water in it. Id . at 13. In addition, Mr. Mazzei 
testified that "if you Lower the water level, you're going to lower tl 
intensity of the boils." Mazzei at 29. Thus, MSHA’s experts believet 
that changing the design storm and lowering the water level result in 
the increased safety of the impoundment. 

We also note that two of MSHA's experts testified that had MSHA 
not corrected the design storm, MSHA would have required Monterey to 
other action to increase slope stability. Mr. Esiinger was asked wha 


15/ Esiinger at 14, 16, 36 and 40-42; Rath at 5-6 and 8-9; Mazzei at 
7, 27-28, 32, 72, and 74-76; and Wu at 15 and 22. 

16 / Mazzei at 28; Rath at 8; Esiinger at 14; and Wu at 22. 

17/ Esiinger at 16-L7. 


MSHA withdrew its plan approval and ultimately issued the citation requir- 
ing data to support a more conservative design storm because of valid 
safety concerns. 

We further find that Monterey suffered no legal prejudice as a 
result of MSHA 1 s actions. In its brief Monterey argues: 

The essence of Monterey’s grievance and the core of the 
decision below is that MSHA acted arbitrarily and unreason- 
ably by requiring Monterey to comply with Table 6.6 and then 
punishing it for doing just that. 

Br . at 7. During oral argument, counsel for Monterey stated: 

It [MSHA] had the right not to use Table 6.6 or to develop 
a new standard based on Table 6.6 but taking a different 
approach. But it didn't do that, at least it didn't tell 
the world about it if it did. 

Oral arg. tr. at 20. At first glance, Mon.terey's position might appear 
to have merit. During the submission of the initial plan in 1976 and 1977 
Monterey was told to use Table 6.6. Later, in the letters of June 13, and 
July 3, 1980, MSHA itself relies on the Table as justification for with- 
drawing the plan approval. MSHA then stated in its letter of July 29, 
1980, that it is not required to use the manual and relied on 30 C.F.R. 

§ 77.216 to support its action. 

However, insofar as the record in this case reflects, except for the 
mistake made in the present case, MSHA was consistently interpreting Table 
6.6 the same way; there was no change in MSHA's policy or position. All 
five MSHA witnesses stated that they interpreted Table 6.6 to refer to 
water plus slurry . 18 / Therefore, in their view, the No, 3 impoundment 
was always large in size and always required a 4 PMP design storm. 


18 / Eslinger at 29; Childers at 33; Rath at 17; Mazzei at 54 and Wu 
at 20. MSHA's consideration of the total volume of stored water and 
slurry in classifying the size of an impoundment is based on its 
documented engineering judgment that, due to the extremely fluid 
nature of the settled and suspended coal fines, this material, as 
well as the water, would mobilize and flow in the event of an 
impoundment failure. Mazzei at 22-23, 50-55; Wu at 16-17; Sec. 

Br. at 25-8. 


its operation and the remedial action that would be required. 19/ 
Monterey was also given a reasonable time to comply, MSHA's initial 
action was a Letter, not a citation and it allowed 20 days to submit 
the data. In MSHA’s letter of July 29th the time for submission of 
the data was extended until August 12, 1980 "because of the delays 
created by correspondence on this matter." Even then, the citation, 
issued September 11, J.980, was preceded by a meeting and telephone 
conversations. Thus, prior to issuance of the citation Monterey was 
given unequivocal, notice of and a reasonable opportunity to comply 
with MSHA's interpretation and use of the Table. _Cf_. Penn Allegh Coal 
Co . , supra . 20 / lu sum, we find the course of action taken by MS HA to 
have been a reasonable approach, and not arbitrary or capricious. 


19 / Penn A1 l.egh also describes the actions Monterey has taken; 

The requirement of good faith negotiations by both parties 
eliminates any fear that an operator must forever Labor 
under a provision that has been adopted and approved. 

If an operator believes a revision is warranted, has 
engaged in a reasonable period of good faith negotiation, 
and believes the Secretary has acted in bad faith in 
refusing to approve the revision, he can obtain review 
of the Secretary's action by refusing to comply with 
the disputed provision, thus triggering litigation 
before the Commission. 

3 FMSHRC at 2773, n.8. 

20/ In fact, Monterey was not required to Lower the actual water eleva- 
tion then present in the impoundment. At the time the citation was 
issued the facility was operating at about 660 feet. Stipulation Mo. if 
Utilizing an OPP design storm, it could operate at up to 662 feet. 
Utilizing the x ' 2 PMP design storm, it could only operate at an eleva- 
tion of 660.5 feet. 




in L.UULCIU3 ni;uui nit; bLciiuiuy uj Lne si.ruci.urt;. approval c. 

the plan was withdrawn solely because of a dispute between MS HA and 
Monterey over the correct meaning of the guidelines contained in Tab] 
6.6 of the Design Manual. 

MSHA 1 s interpretation was wrong and the citation should be vacal 
Any attempt to label this interpretation a "good faith mistake" fails 
because of MSHA's actions in the dispute, as outlined below. Under 
proper circumstances, MSHA may not necessarily be bound to the guide- 
lines In Table 6.6. However, when it relies on specified guidelines 
issuing a citation, as here, it is bound by the terms of those guide- 
lines alleged to have been violated. 

In order to properly understand the basis for this controversy, 
genesis and purpose of Table 6.6 should be explained. Table 6.6 is c 
one section of a major effort on the part of the government to set 
standards for the design and maintenance of coal impoundments and 
handling of coal waste after the Buffalo Creek disaster in 1972. The 
Mining Enforcement and Safety Administration (MESA), MSHA’s predecess 
contracted with E. D'Appolonia Consulting Engineers to develop a desl 
manual to provide guidance to inspectors and industry alike. The res 
was published under the title: "U.S. Department of Interior, Mining 
Enforcement and Safety Administration, Engineering and Design Manual- 
Coal Refuse Disposal Facilities." As the correspondence in this case 
illustrates, the Manual has been used since publication as the offici 
parameter against which all impoundments are measured. 

Table 6.6 in the Design Manual Is what MSHA uses to determine tl 
"size", "hazard potential", and "design storm" for coal refuse impour 
ment structures. 21/ Although other textbooks and references are als 
consulted by MSHA in reviewing impoundment plans, none of these othei 
references is used to determine the size, hazard potential or design 
storm for impoundments. 22/ Thus, the "size" classification, which J 
at the heart of the dispute in this case. Is entirely the creation of 
the authors of Table 6.6 and that table is the only source that is us 
by MSHA to make such "size" classifications for coal refuse impounclmc 

The nature of Table 6.6 also needs a fuller explanation than is 
provided in the majority opinion. Table 6.6 Is arranged like a matrj 
The proper design storm for an impoundment is determined by matching 
"size" variable with the "hazard potential" variable for each facilit 
There are three size classifications: small, intermediate, and large 
These classifications are based on the maximum volume and depth of 
stored water. There are also three hazard potential classifications: 
low, moderate, and high. The hazard potential classifications are b£ 
on the severity of damage that would occur if an impoundment failed. 
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design storm for its No. 3 impoundment, in this iettei, 

"Adequate justification could be the use of Table 6.6. ' Monterey s 
nlcted the requested material and its plan for an "intermediate ii 
r.ent was approved on July 6, 1977. In July of 1980, MSllA. withdrew 
approval and in September of that year issued the citation that ga> 
rise to this proceeding. The basis for the citation was Montoicy : 
failure to have an engineering plan for a "large" size impoundment 

The dispute between MS HA and Monterey centers on whether the : 
classifications contained in Table 6.6 are based on the total vo.Lui 
depth of stored water or on water plus settled solids or slurry, 
water only is counted, both parties acknowledge that the impoundme 
intermediate in size and the OPP is the appropriate design storm, 
water plus slurry is counted, the impoundment becomes large in sir.' 
under Table 6.6 and the design storm should be 1/2 PMP. 

The record plainly shows that the size classifications in the 
are based on water only. On page 6.3 of the Table, it is oxplai.no 
the size classifications are based on water "above any settled mat 
The explanation of Table 6.6 continues with the statement that: 

... These volumes and height limitations represent 
conservative values compared to those typically 
specified for water impoundments.... However, coal 
refuse impoundments often contain settled fine re- 
fuse in addition to water, which could contribute 
significantly to downstream damage in the event of 
an embankment failure.... These limits reflect a 
conservative approach to account for possible added 
damage due to settled slurry. 

Table 6.6 at 6.63 and 6.64. Joint Exhibit 6. 

This language means two things: first that the "size" class! 
fications in the Table are based on water only; and second, that t 
authors took into consideration the potential damage of water plus 


23/ The description in the Table of an impoundment with low hasr 
potential is: “Facilities located in rural or agricultural areas 
failure would cause only sllghc damage, such as farm buildings f, 
or agricultural land, or minor roads." J 5 


/ciuer uuiy xs toiuuineu uy cnu principaj eciicor or lug manual wno was 
'directly involved in the development of Table 6.6." The testimony of 
Ir. Richard D, Ellison, the principal editor of the Manual and Executive 
fice President of D'Appolonia Consulting Engineers, introduced by both 
>arties in Joint Exhibit 10, reads: 

... these dimensions relate to the water above 
any settled solids, and do not include the depth 
and volume of settled solids. This differenti- 
ation between water and settled solids was under- 
stood and considered at the time that Table 6.6 
was being developed. Accordingly, the discussion 
about how to use Part A of* the Table, on Pages 
6.63 and 6.64 of the Manual, makes specific 
reference to the fact Chat only the water should 
be considered. 

Thus it cannot be disputed that the Table applies to water only and 
:hat it was designed to apply to water only. In fact, MSILA's expert 
ritness, Ur. Wu, Chief, Mine Waste and Geotechnical Engineering Division, 
iruceton Safety Technological Center, Bruccton, Pennsylvania, admitted 
hat the Table applies to water only. Wu at 16-17. We emphasize this 
>oint not only because the majority minimizes it but because it is 
lecessary in a review of MSILA's actions. The majority suggests that, the 
udge was being overly "literal" in applying the Table. The judge, 
lowever, Interpreted the Table as it is written and as it was intended 
:o be interpreted. The Table must be "modified" to apply to water plus 
ilurry . 

The reinterpretation of the Table in this fashion Is illogical and 
;ortuous. Table 6.6 is an engineering formula, not some phrase in a 
itatute or regulation susceptible to various interpretations. One 
:annot take the formula, alter the definition of one of its terms, and 
:hen proceed to use it as if the formula retained any rational validity, 
’erhaps the judge put it best: 

[MSHA] cannot ... successfully charge an operator 
for the violation of the handbook's Tabic 6.6 
and at the same time ignore the definitions of 
the terms used in that Table. The formula for 
deriving the circumference of a circle is only 
valid if "R" equals the radius, and "Pi" equals 
approximately 3.1414. A change in Che meaning 
of any of the terms destroys the effectiveness 
of the formula and the same is true of Table 6.6. 


revoking approval or tne pian respouucu as *•«««. 

Question: What if you were to learn that we were right, that 
Monterey Coal Company has correctly interpreted ho 
one makes these calculations to determine the si'/.e 
of the pond, would you recommend approval of the 
plan you disapproved in June? In other words, won 
you withdraw? 

Rath: Certainly if it: could be proved that the interpre- 

tation is incorrect, that that wasn't the intent 
of the engineering parameters or whatever, why, 
certainly I wouldn’t have any reservations about 
that . 

Rath at 22. ( See also' , Rath at 20, 28-29; Eslinger at 21-23.) 

Two other MS HA engineers said that they thought that the aul 
the Table made a "mistake,'' but they provided no reason for that 
belief. 24/ The confusion on the part of MSHA’s expert witnesses 
surprising given the tact that the slurry is already accounted fo 
the use of conservative numbers. Essentially, MSHA's present pas 
"counts" .the slurry and settled materials twice. 


24/ The MS HA engineers surmised that a "mistake" was made becaus 
authors of the Table drew on the experience of the Corps of Eng in 
and the Bureau of Reclamation, agencies that are in the business 
building structures that retain water only. Wu at 16-17; Mazzei 
14. 

The belief that the authors of the Table did not take into a 
the difference between coal refuse impoundments and impoundments 
retain only water is refuted by the language of the Table itself, 
explanatory material on size classification in the Table says: " 
volume and height limitations represent co nservative va l ues compa 
■LP- those lypigajjX-Specifigd. fo r water impoundments . . /“Table 6. 
6,63. In addition, Mr. Ellison, the principle editor of the Manu 
equivocally stated that the difference between water and settled 
was understood and considered when the Table was developed. 

Thus even the unfounded suppositions offered by MS HA to expl 
slurry should be counted do not appear to be accurate.. If the Ta 
does not represent prudent engineering, it should be changed in i 
entirety and not modified arbitrarily because of unfounded guesse 


by Its literal terms. None of these rationales stands up under sc rut in 

First, the assertion that MSHA* s concerns about the stability of 
the dam prompted withdrawal of the plan is simply not supported in any 
fashion by the record. The dam had developed surface Indications of 
possible stress — the boils and slippage so emphasized by the majority 
In response to these indications, MSHA had only recommended that the 
structure be closely monitored. Obviously, these signs of possible 
stress did not mean the dam was unstable, only that it bore watching. 
With the agreement of MSILA, Monterey had installed peizometers to monit 
the dam in order to determine whether any corrective action were needed 
The only relationship the monitoring project had to the citation was 
that the supposed "discrepancy” in approving an OPP design storm in 197 
was discovered while the plan was being reviewed in connection with the 
monitoring. 25/ 

Both the citation and the correspondence between the parties show 
that approval of Monterey’s plan, was withdrawn solely because MSHA 
believed LhaL Table 6.6 dictated a 1/2 PMP design storm for this im- 
poundment. Not only did the initial MS VIA withdrawal letter state that 
its action was based upon the fact that "Table 6.6 requires a 1/2 PMP 
design storm to be used for a structure of this size" (Joint Exh. 1), 
but a subsequent response to Monterey's defense of the plan was even 
more to the point: 

Table 6.6 ... recommends that for ... a large 
impoundment of low hazard, minimum design 
storm acceptable is the 1/2 PMP, 1/2 the Pro- 
able Maximum Precipitation. We must adhere to 
these recommendations. 

Joint Exh. 3. Neither the citation nor subsequent correspondence ever 
mentioned safety considerations as a basis for withdrawal of the 
plan. 26 / 


25 / See Joint Exh. 1; Es linger at A -8, 16-21; Rath at 8-12. 

26 / Even if it were true that safety considerations prompted revocatio 
of the plan, MS1EA' s withdrawal of plan approval would be legally defect 
for its very failure to state the true reason. The Commission, like a 
reviewing court, "must judge the propriety of such action solely by the 
grounds invoked by the agency. If those grounds are inadequate or 
improper, the Court is powerless to affirm the administrative action 
..." Se cretary v. Chencry Corp ., 332 U.S. 19 A, 196 (19A7). See also 
Bu rling to n Tru c k Lines , 371 U.S. ,156, 169 (1962)(thc law requires "an 


officials involved in this case have repeatedly disavowed the suggestion 
that safety concerns were the basis for their action. Charles Rat) , 
author of the letter revoking approval of the plan, denied^ that revoc. 
of the plan was related to concerns about stability. 27/ The man who 
issued the citation, Charles Eslinger, a mining engineer who specializes 
in impoundments, was also emphatic that the design storm error was the 
only reason for revocation of the plan. He confirmed Rath s statement 
that MS HA did not require lowering the level of the pond because of 
stability problems. Eslinger said that "we would not at this time clo 
anything about the stability aspect" except to closely monitor the 
facility. 28/ 


27/ The following exchange during Rath's deposition shows this: 

Question: ... (wasj the withdrawal of the plan's approval because 
of the design storm error as we discussed another way to 
get at a concern with the stability of the clam? 

Rath: No, net at all. (Rath at 39-40). 


28/ Here is what Eslinger said during his deposition: 


Question: When the plan approval was withdrawn in June, it 
was withdrawn because of a design storm error, Is 
that correct? 


Eslinger: Right. That's the only consideration. ... 

Question: But the approval was only withdrawn for this reason? 

It wasn't withdrawn because of the phreatic level 
consideration, is that correct? 

Eslinger: No, at this time we felt that we were only going to 

address the problem of the wrong design storm. Vic did 
not require that it be lowered because of the stability. 
We felt that at sometime in the future maybe we would 
have to do that. 


Question: But you would continue to monitor closely? 

Eslinger: Continue to monitor, inspect. They're required by 
regulations to make a reading of those piezometers 
once every seven days and we can request them for 
that information. And we felt that we would not 


Wo can understand their reasons for taking this path, for to i 
the citation is a formidable task given the evidentiary record deve 
below. The specter of disaster, as opposed to the evidence which v 
statutorily required to review, is conjured up to justify this arbi 
administrative action. The majority engages in the following line 
reasoning: the impoundment had shown "signs of stress"; reinterprt 

the Table would result in a lower water level; lowering the water J 
would increase the safety of the structure; therefore, the reasons 
disapproving the design storm can be disregarded because safety wiJ 
enhanced in any event . 

It is irrefutable that the safety of any Impoundment is incre? 
when the water level is lowered. Less water means less pressure or 
structure. An impoundment that contains nothing is safest of all. 
majority marries this less-is-saf er notion with the fact that the 
operation of the dam was being monitored to reach the conclusion tf 
withdrawal of the plan was justified. Repeated references to slipf 
boils and instability create the impression that MSHA stepped in tc 
protect the public interest when it withdrew the plan. 

The severity of the safety problems at this facility have beer 
exaggerated. MSHA lias always considered this impoundment to have ; 
hazard potential" on a scale of low, medium, and high. The firm oi 
Hanson Engineers, Inc. which has inspected, conducted remedial con- 
struction upon, and closely monitored the No. 3 impoundment since ] 
gave the following assessment of the stability of this structure: 

Based upon field observations and the field and 
laboratory data developed over the years, it is 
[the] opinion ... of Hanson Engineers, Inc. that 
the embankment distress experienced at the No. 3 
impoundment is basically a surface feature, and 
that it does not suggest that the mass stability 
of the embankments has deteriorated. The static 
and dynamic factors of safety for mass stability 
reported by Hanson Engineers, Inc. in March 1979 
for a pond elevation of 662.0 (i.e., minimum 
static factor of safety - 1.7 and a minimum dy- 
namic factor of safety = 1.2 to 1.3) are con- 
sidered to he reasonable estimates of safety 
against failure as based upon the standards of 
practice of the profession and the present state 
of the art. These factors of safety would not be 
significantly different for pond levels 1 to 2 ft. 
higher or lower than elevation 662.0. 




Liidi Lnis impoundment 
posed no immediate risk. 19J If such a risk did exist, MSHA could have 
and should have issued an imminent danger order. Requiring that the 
water level be lowered a foot and a half, an action that would have no ' 
significant effect on the safety of the structure according to Hanson 
ngineers, would not have been an adequate corrective measure if this 
facility posed any real danger. 

What we have here is a massive attempt at post hoc rationalization 

action should be sanctinnpd h ‘ he ma J orit y says that MSHA's 

Table 6.6 to refer to water pl VsLrrf V C ™ SlSten , tly lnter P^tod 
case reflects." The record in rhi Y ’ , lnsofar as the record in this 
evidence to support a "consistent W 6 “t,, "reflect" any such 

Whether MSHA has consistently interpVLVVrfi 6 T" 6 evldence on 
consists only of the statements of MSHA's 6 18 ScanC - Il; 

litigation that they interpreted Tablf 6 ‘ durln8 this 

slurry. Two of those witnesses hVW refer t0 Water P lua 
the Table as written. 30 / In this ley were correctly Interpreting 

based on water only was apnrnvpri u Y u aSe ? a S1Ze class if ication 
1976-77. No published material to fmbstantiV* 1 Plan W3S revlewed :ln 
practice apparently exists. Thus we do V, 3 C ° nSlstent agency-wide 
interpreted the Table in this fashion. thaC MSHA has always 


Inspector Eslinger stated "Tho>- 

with an impoundment structure. JusVnVwV^ ° E haZard associ ated 
18 3 degree of hazard. Ana u 1 ke when y° u operate a car them 
some hazard associated with it." 3n im P ou ndment , there is 

See . 1C fall ing in the near fVre T "V InSpeCtor Eslinger, "I don' 
aerrous deterioration of the quality 0 f°H there ™ Uld ^ve to 1 

2S5 «.£ Ks* S S, 1 '"' 

5 > o 49 , Eslinger at 21-23. 


agency s interpret a cion is reasonaoie. _j±/ me interpretation advanced 
by MS HA is wholly unreasonable. Not only is it contrary to the plain 
meaning of 'fable 6.6 and the plain intent of engineers who formulated 
the Table, it is inherently illogical. Moreover, not a shred of evidence 
has been presented on which we as adjudicators could base a finding that 
MSHA’s interpretation is reasonable. In the face of this, blessing 
MSIlA’s interpretation simply for the reason that it may have been con- 
sistent has no basis. 

Lastly, the majority excuses MSHA’s arbitrary action in this case 
on the grounds that MSHA is not bound by the literal terms of Table 6.6 
because it is a guideline, not a mandatory standard. The principle that 
an agency is not bound by guidelines that have not been promulgated as 
regulations is inapposite here. MSHA withdrew approval of Monterey's 
plan for the very reason that Monterey allegedly did not comply with 
this guideline. 

MSHA is not bound to follow the guidelines in Table 6.6. New 
standards for selecting design storms should be developed if they are 
needed. But when MSHA does follow Table 6.6 and when it requires 
Monterey to follow Table 6.6, it must do so rationally and correctly 
within the terms of the Table. MSHA has broad discretion in regulating 
coal refuse impoundments through the plan approval process. But that 
discretion can be abused. We must dissent because such an abuse took 
place in this case. 




31/ Lucas Coal Company v. Interior Board of Mine Operation Appeals 522 F 
581, 584 (3rd Cir. 1975). 
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SECRETARY OF LABOR, 

MIME SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 


Civil Penalty Proceeding 

Docket No. WEST 82-118 
A/0 No. 42-01279-03060 V 


v. 


VALLEY CAMP OF UTAH, INC., 

Responden t 


Belina Ho. 1 Mine 


DECISION 


At a hearing in Salt Lake City on or about March 23, 1983, the 
parties moved to approve settlement of the captioned penalty proceeding. 
The single violation was bottomed on the charge that a continuous 
miner operator had committed a condoned violation of the operator’s 
approved control plan by working his continuous miner 30 feet inby the 
last row of permanent roof supports. The settlement proposed was $1,00C 

Based an an independent evaluation and de novo review of the 
circumstances the trial judge rejected the settlement on the ground 
it was insufficient to deter future violations and insure voluntary 
compliance either by management or the contract miners. Whereupon, the 
parties agreed to submit a proposal to increase the amount of the 
penalty to $2,500 and to make a matter of record a reprimand of the two 
individuals responsible for the violation together with an assurance 
from management that recurrence of such conduct would be the subject of 
disciplinary action, including discharge. 

It is my firm belief, often expressed, that unless and until 
contract or day- rate miners (rank-and-file miners) are sanctioned for 
knowing violations of the mandatory health and safety standards the 
purpose and policy of the Mine Safety Law will never fully be achieved. 
The Secretary and the Unions, of course, do not agree. Nevertheless, 

I will continue to use the limited power vested in my office to impress 
on rank-and-file miners the vital necessity for compliance with mining 
practices that time and experience have shown to be essential to the 
preservation of the industry's and the nation's most precious resource— 
the miner him/herself. 

The premises considered, I find the renewed motion to approve 
settlement Is in accord with the purposes and policy of the Act. 


Joseph 15. Kennedy 
Administrative Laitf Judge 


Distribution : 

Robert J. Le snick, Esq., Office of the Solicitor, U.S. Department of 
tabor, 1585 Federal Bldg., 1961 Stout St., Denver, CO 80294 
(Certified Mail) 

James A. Holtkamp, Esq., Van Cott, Bagley, Cornwall & McCarthy, 

50 South Main St., Suite 1600, Salt Lake City, UT 84144 (Certified 
Mail) 

Richard L. Trumka, Esq., President UMWA, 900-15th St., N.W., Washingto 
20005 (Certified Mail) 
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;c.iti.uuec ; waguui, Kebpimueui s iresiaeni euuiiuiei , ciua uuua.ia Liney, 

■spondent's Director of Health and Safety, testified for Respondent. C.los 
•guments were made by counsel for both parties, and each was given the 
iportunity to file posthearing briefs. A brief was filed on Respondent’s 
ihalf . 

Based on the entire record, and considering the contentions of the par 
make the following decision. 

:ndings of fact 

1. At all times pertinent to this proceeding. Respondent was the owne 
id operator of the Mahoning Creek No. 2 Mine, an underground coal mine in 
■mstrong County, Pennsylvania. The subject mine produces goods which ente 
iterstate commerce. 

2. Respondent is a medium sized operator. There is no evidence that 
malty imposed herein will affect its ability to continue in business, and 
lerefore find that it will not. 

3. Respondent demonstated good faith in abating the alleged violation 

4. Respondent's history of prior violations is good. 

5. The ventilation plan for the subject mine approved by MSHA on 
itober 26, 1981, and in effect on March 24, 1982, required regular weekly 
ladings to be taken at designated evaluation points shown on the mine map 
lich was part of the plan. One of the designated evaluation points, nuinbe 
i the 1 left off the Northwest Mains section, was not travelable on March 
582, because of loose rock and water accumulations. 

6. On March 24, 1982, Inspector Walker issued a citation charging a v 
ition of 30 C.F.R. § 75.31. 6— 2(f) (X) because the No. 9 evaluation point in 
antilation plan was no longer travelable. The citation was modified on Ju 
582, to allege a violation of 30 C.F.R. § 75.316 and to state, that the wee 
lamination was not being performed due to loose rock and accumulations of 

7. The area of the number 9 evaluation point had been "dan&ered off” 
State of Pennsylvania mine inspector prior to March 24, 1982, because of 

30 f condition. The roof could have been repaired and the area made safe b 
Lmbering and cribbing it. This, however, would have involved a considerab 
nount of work. 
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assure the idled worked~out areas . . . would be adequately ventilate 

11. A supplemental request pertaining evaluation point No. 12 v 
submitted to MS11A on March 3, 1982. 

12. On March 18, 1982, MSHA approved the relocation of evaluate 
No. 12 subject to certain conditions. It repeated that permission w£ 
granted to relocate the No. 9 evaluation point. 

13. The proposed relocation of evaluation point No. 9 was appre 
April 22, 1982, subject to establishing boreholes at locations accept 
the MSHA District Manager, and subject to certain other conditions. 

14. The citation referred to in Finding of Fact No. 6 was term: 
April 22, 1982, because "a new map was submitted and approved by the 
Manager showing the relocation of the No. 9 evaluation point in the ! 
Northwest mains section." 

15. There is no history of methane liberation in the subject m: 

16. The purpose of the evaluation points in the ventilation pi; 
assure ventilation in abandoned or worked-out areas of the mine. Thi 
request was denied because in MSHA's judgment, to move the point 1,31 
outby as requested would mean "1300 feet less of the mine that we coi 
ventilation in.” 

17. The revised request for relocation of evaluation point No, 
granted because it included a proposal to drill boreholes from the S' 
the original evaluation point 9 which would assure ventilation from 
hole to the relocated point 9. The revised request was based on num 
meetings between Respondent and MSHA, and the possibility of drillin' 
had been discussed at these meetings. 

18. It was and is the position of Respondent that all the air 
have been measured at the original point 9 was being measured at the 
point 9, and that the boreholes had no effect on the movement of air 
the two points. 


illegal? 


3. If so, was Che refusal by MSHA to modify the approved ventilatio 
as requested by Respondent prior to the issuance of the citation herein 
arbitrary, capricious and illegal? 

4. If a violation of a mandatory standard is found to have occurred 
is the appropriate penalty therefor? 

CONCLUSIONS OF LAW 

1. Carpentertown Coal and Coke Company was subject to the provision 
the Federal Mine Safety and Health Act in the operation of its Mahoning C 
No. 2 Mine at all times pertinent hereto, and the undersigned Administrat 
Law Judge has jurisdiction over the parties and subject matter of this pr 

2. On motion of the Secretary, the petition will be dismissed with 
to the violation charged in Citation No. 1144824. The Secretary stated t 
facts did not show a violation as alleged, and that the citation was issu 
error. 


3. Respondents brief discusses the citation (H44826 issued April 
1982) alleging a violation of 30 C.F.R. § 75.200 and the withdrawal order 
April 20, 1982, for failure to abate the violation alleged. The citation 
subsequently vacated and the order declared void. Neither the citation n 
withdrawal order are before me in this proceeding, and I do not pass upon 
propriety. Respondent states, however, that it agreed to drill boreholes 
order to obtain MSHA's permission to relocate the evaluation point and ge 
withdrawal order lifted. 

4. The evidence shows prlma facie , that Respondent on March 24, 198 
in violation of its approved ventilation plan and therefore was in violat 
of 30 C.F.R. § 75.316. 

DISCUSSION 


Respondent argues that 75.316 only requires the adoption of a plan a 
by the Secretary and that it include certain information. It is much too 
to argue that the provisions of an approved ventilation plan are not them 
enforceable as mandatory safety standards under the Mine Safety Act. See 
Zeigler Coal Company , 4 IBMA 30 (1975), aff'd sub nom Zeigler Coal Compan 
Kleppe , 536 F.2d 398 (D.C. Cir. 1976); Secretary v. Mid-Continent Coal an 
Company , 3 FMSIIRC 2502 (1981); Secretary v. Freeman United Coal Mining Co 
5 FMSHRC 590 (1983) (ALJ) . There is no question here but that the approv 
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a proposal to drill such boreholes until April 22, 1982. It is the position 
Respondent that the air measured at the proposed relocated evaluation point 
would also measure the air at the old evaluation point 9 and that the boreho 
did not give any additional information as to ventilation. MSHA's position 
stated by Alex O’Rourke, a supervisory mining engineer, whose primary duty i 
evaluate plans or programs including revisions thereof, submitted by mine op 
ators to the MSIIA District Manager. Respondent's position was stated by Don 
Lilley, its Director of Health and Safety, formerly a training instructor wi 
MSHA, who had no professional training in mining engineering. The evidence 
a bona-fide technical dispute concerning a very limited issue. Even if I ac 
the conclusions of Mr. Lilley (and Respondent), I would not conclude that MS 
position was unreasonable, arbitrary or capricious. The law requires MSHA's 
approval for a variance. MSHA may not impose unreasonable conditions or arb 
trarily deny a request, but obviously may impose reasonable conditions and n 
not grant every good-faith request to modify a plan proposed by a mine opera 
There is no evidence in this record to support Respondent's hyperbolic state 
that "this is a case where bureaucratic bungling and red tape with not a lit 
governmental arrogance caused a problem that need never have arisen." The e 
dence does show a disagreement as to whether the modification originally sou 
by Respondent would enable MSHA to assure itself that the abandoned area in 
question would be ventilated. It is MSHA's responsibility to approve plans 
when it has that assurance. The conditions it imposed in this case were nei 
unreasonable nor arbitrary. 

9. Since I concluded that MSHA did not unlawfully reject Respondent’s 
request for modification of the approved ventilation plan, I need not addres 
the contention raised by Respondent that the Mine Act's failure to provide a 
means for direct review of the MSHA action denying the requested variance is 
unconstitutional . 

10. The violation charged in the citation and found herein to have 
occurred was not serious. 

11. There is no evidence that the violation was the result of Responde 
negligence. 

i 

12. Based on the criteria in section 110(i) of the Act, I conclude tha 
an appropriate penalty for the violation found is $20. 

ORDER 


Based upon the above findings of fact and conclusions of law, IT IS 
ORDERED: 

1. Citation No. 1144824 is VACATED and the penalty proceeding with res 
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At the outset of the trial it was stipulated that respondent's 
annual production was approximately 141,233 tons and that it employed 
approximately 25 miners. As to the history of prior violations there 
was some question about the printout because it covered more chan a 2- 
year period. While MSHA, in its assessment formula, only considers viola 
within 2 years of the one being assessed, such limitation does not bind 
this Commission or its administrative law judges. The computer printout 
was received in evidence as Exhibit P-1. 

The printout has many flaws, however, and is not self-explanatory. 
For example it includes assessed violations which have not been paid 2 hid 
there is no indication whether they have been contested or vacated or 
whether respondent has simply refused to pay. Such alleged violations ar 
clearly not a part of the history of prior violations. A substantial num 
of the alleged violations listed on the computer printout occurred betwee 
January 6, 1979 and January 26, 1981. Specific dates of the alleged viol 
are not listed. The earliest order issued in the instant case was issued 
on January 6, 1981. While it is unlikely that all of the listed violatio 
were issued between January 6 and January 26 of 1981 I can not make the 
assumption that they were not so issued, and even if I did I would have n 
way of knowing how many occurred prior to January 6 of 1981. The entire 
right half of Exhibit P-1 is stricken from the record. As to the left 


citations involved in this case were issued, the United Mine Workers ot 
America was on strike, and while Co-op’s mine was a union mine it was 
not organized by the United Mine Workers and was not on strike. The 
inspector's brother "was president of the union." (Tr. 87). I presume 
the witness meant the local United Mine Workers chapter. The Co-op mine 
was organized by the International Association of United Workers Union. 
(Tr. 150). 1/ I find that bias on the part of the inspector was not 
established. 


Withdrawal Order No; 1022260 alleges a violation of 30 C . F .R. 7 5 . 1704 
in that two separate and distinct travelable passageways for use as escape- 
ways were not being maintained. The reason that they were not being propel 
maintained was that a roof fall had occurred in the .intake air escapeway 
and the debris was in a pile that was about eight feet long and four to 
five feet high. The inspector considered that as blocking the passage 
which was one of the two escapeways. The other escapewny (return air) wil. 
be considered later. 

Mr. Bill Stoddard described the areas as follows — "this area was a 
problem area. We had two parallel faults about 50 feet apart, and the rooJ 
had dropped down about four feet, the roof of the mine dropped down about 
four feet for 50 feet, then back up. So it was a problem area." (Tr. 61). 
After discussing the roof bolts and wire mesh that were holding up the 
roof he said the cave-in material was about two feet high and four feet 
across, that there was no loose roof and he could see that the section for> 
man had driven his tractor over the two feet of mud and gone on to work. 
"So it wasn't blocked off and I went in and talked to Kevin at that time 
about it." 

Mr. Nathan Attwood, a mine foreman, was not in the mine at the actual 
time of the Inspection but was there on the same day, January 6. 

He stated that both escapeways were travelable In a safe manner. (Tr. 137) 

Mr. Kevin Peterson another mine foreman said in the area where the 
June 6 order was issued, he had conducted a pre-shift examination, barred 
down some material with other material previously barred down, created a 
two foot high mound and driven his tractor over the mound and on into the 
face area. He was with the inspector during the inspection and the tracks 
where he had driven the tractor over the pile earlier in the day were 
visible. 


\J For some reason witnesses Attwood and Mattingley were left out of 
the index to the transcript. 


the citation says "a roof fall and bad top is present between the number 
and 14 crosscut in the intake air entry..." Everyone who testified conce: 
this area admitted it was a problem area with "bad top” but that does tiei 
mean that the "bad top" was not properly supported. It Is significant tc 
me that the inspector did not, on January 6, 1981, issue nay roof contro 
citations. I therefore find the intake escapeway was not blocked by eitl 
debris or dangerous roof conditions. 

The other escapeway is partially in return air and partially along < 
belt entry. The inspector said the roof was supported by cribs and cross 
bars and that they had "tremendous weight on them." (Tr. 21). He stated 
"when he started around that crib and to get down into that hole, the 
amount of pressure that was on those cribs and on those crossbars, there 
wasn’t no way that I was going to go through it." (Tr. 22). Concerning 
the same area and the secondary escapeway Mr. Peterson said: 

"and we got right here to these cribs and Mr. Jones 
said that he didn't want to go any further and that 
he couldn’t get through there. And we had been 
going through there and the belt man had been going 
through there and we continued to go through chore 
setting timbers and cribs and carrying timbers and 
cribs in there, because we realized that was a 
problem area and we were supporting it." (Tr. 126). 

When asked if there was anything in either the primary or secondary 
esrapeway that would prevent safe passage or. January 6, lie answered no. 

In balancing the testimony of the various witnesses I find that the 
government has not sustained its burden of proof with respect to this 
withdrawal order. 

Although it was not mentioned at the trial or in the briefs, the 
inspector in this case failed to check the block which would make this a 
citation. He checked only "order cf withdrawal" block. In Kontikl Coal 
Corporation vs. Secretary of Labor 1 FMSHRC 1476 (October 25, 1979), and 
Secretary of Labor vs. Wolf Creek Collieries Company which is reported it 
the first unpaginated volume of FMSHRC decisions dated March 1979, the 
judges had found violations and assessed penalties, but had vacated with- 
drawal orders because of the failure of the Secretary to establish the 
underlying citations. In reversing the judges, the Commission stated th £ 
it was improper to vacate a withdrawal order in a penalty proceeding. 
Both of those Commission decisions involved the 1969 Coal Act and in eac! 
the alleged violation was established. In my opinion that is an entire!' 
different situation than the instant situation whnro I haup. found that- m 


its roof control plan and adequately support the roof of the return air entr 
The part of the return air entry involved herein was not designated as 
an auxiliary or secondary escapeway. Concerning this return entry, the 
inspector stated: 


"When we got in here a-ways we encountered some bad top... 

I think we was in about 600 feet. And then he wanted to 
take me through a door out into the belt entry and I told 
him no X wanted to stay in the return entry because 

You say bad top. Bad enough so you wouldn't 
walk under it? 

It was getting bad — it was getting bad; it was 
so high in there that it was hard to sound it 
with your thumping stick, so really I was getting 
a doubt in my mind as to how much further I 
wanted to go. 

But anyway, he told me wc couldn't go on through . 
the return entry, that there were some large caves 
in that area. And I said, 'well, how have they 
been making their examinations?' He said, 'well, 
we've been making it up to this point and then 
going into the belt entry and up around [Tr. 36-37] . 

He then ran into what he called "big caves" where the material from the 
roof filled the entire entry, he could possibly crawl over the pile of coal 
but he would have to go up above the roof line to do so. He referred to 
the caved-in material as coal, but he did not issue any citations for 
coal accumulations. It was later explained that plenty of air could go 
over the top of the mound and that the inspections were made by going as 
far as the caved-in material on one side and then going back out into a belt 
past the cave area, and then back into the return air area 
ceed in the opposite direction to inspect the entry as far as 
~'ive area was concerned. This had been approved by MSHA 
r. 75). A few days before inspector Jones arrived at the 
: were advised that because of an explosion in an eastern 
mged its position and would henceforth insist that a 
maintained so that all of it could be walked through, 
age 7 of the government’s main brief "allowing large 
in in the return air entry is clearly a violation of the 
ntrol plan" may be true. I have not seen the plan or 
hat it requires, but such plans are usually concerned 
roof rather than cleaning up after a roof fall. The last 


JUDGE MOORE: 

WITNESS: 


his assumption that some "variance" he thought he had 
was "changed," Respondent clearly knew he would be using 
this defense at trial and could have supported this 
hearsay testimony with the "documents" referred to or 
with the MSHA supervisor's testimony, if such evidence 
did exist. Respondent never attempted to obtain 
the presence of Mr. Matekovie (the supervisor referred 
to) at the trial, either by subpoena or through 
this counsel's cooperation. As a mine operator, Mr. 

Stoddard is charged with the knowledge that any variance 
must be in writing. For obvious reasons he chose to 
assume that he had authority to leave the deteriorated 
conditions in this entry. It would have taken a great 
deal of his miners' time and labor to rehabilitate this 
entry. When this order was issued the operator knew he 
had to completely abandon that entry. It was easier to 
establish a return air entry somewhere else because "we 
couldn’t rehabilitate that cave" (Tr. 77). 

The language quoted above implies that the circular that Mr. Stoddar 
testified about either does not exist or that the government does not 
know whether it exists or not. If the government can prove that the 
circular referred to does not exist, it should consider prosecuting 
Mr. Stoddard for perjury. If the circular does exist, and the Solicitor* 
office is aware that it exists, then it should question the properiety of 
including the above statement in its brief. 

Nevin Mattingly is an electrician and vice president of the local 
International Association of United Workers Union. As such he is concerr 
with the safety of the miners. He accompanied Mr. Jones on January 8 
and did not see any dangerous roof and stated that every time he had gone 
through the area it "looked sufficient." 

In its reply brief the government challenges the credibility of 
Mr. Mattingly. On page h the following appears: 

Mr. Stoddard, an owner and the mine manager clearly 
stated that "we're non-union. (Tr. 87)". Yet the operator 
attempted to present Mr. Mattingly as a union representative 
in an effort to establish him as a credible and objective, 
even adversary voice. 

On Page 87 of the transcript it is explained that the U.M.W. was 
striking and that the inspector's brother was an officer of the local UM 
The following ensued: 


enough to challenge the credibility of Mr. Mattingly. Whatever else 
the government may have established about the conditions at the mine it 
did not establish a roof control violation and that is what the order 
charges. I find a violation has not been proved and I vacate the order. 

Citation No; 1Q23Q61 alleges a violation of 30 C.F.R. 77.202 for 
accumulations of float coal dust and coal fines in various areas of the 
tipple. The dust standard for surface areas provides: 

"coal dust in the air of, or in, or on the surfaces 
of, structures, enclosures, or other facilities shall 
not be allowed to exist or accumulate in dangerous 
amounts." 

The accumulations described by the inspector were certainly extensi^ 
enough to be considered "dangerous amounts". The accumulations consistec 
of float coal dust and coal fines. The inspector described coal fines a: 
“ground-up coal dust that is too heavy to float on the air. (Tr. 51). 
While I can not accept the inspector's opinion that this mixture of 
unsuspended coal fines and float coal dust could be ignited with a match 
and could burn as rapidly as gunpowder (black powder) it was nevertheles: 
combustible, end a source of ignition in the form of a fire in a bucket 
was in the area. I find that there was a violation and that respondent 
was negligent. The hazard involved was serious but respondent exhibited 
good faith abatement. I agree with the recommendations contained in the 
"Narrative Findings for a Special Assessment" (Exhibit P-2) and assess 
a penalty of $800. 

It is therefore ORDERED that respondent pay to MS HA, within 30 days 
a civil penalty of $800. 

Charles C. Moore, Jr., 

Administrative Law Judge 
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DECISION 


This case arose upon a complaint of discriminatory discharge filed by 
the complainant with the Secretary of Labor under section 105(c)(2) of the 
Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801 et seq . (herein 
after "the Act 1 '). The Secretary declined to prosecute the complaint, and 
complainant, Jeffrey E. Hastings, then brought this proceeding directly 
before this Commission as permitted under section 105(c)(3) of the Act. 


which both parties submitted briefs. 

REVIEW AND DISCUSSION OP 
THE EVIDENCE 

I 

The undisputed evidence shows that complainant Hastings, a miner in 
respondent's underground uranium mine, was discharged by respondent at the 
end of his work shift on April 30, 1982. According to Hastings' testimony, 
the series of events leading to his discharge began on April 27, 1982, when 
he entered an area filled with blasting smoke and fumes out of concern for 
Richard Milligan, his shifter, who had walked into the area earlier and had 
not reappeared within two or three minutes. Hastings asserted that the srao 
generated by the explosive used had a reputation for causing pneumonia-like 
lung symptoms. Milligan wore no respirator when he entered the smoke, 
according to Hastings, but Hastings did wear one. Hastings urged Milligan 
come out, and Milligan obliged him. Hastings acknowledged that Milligan 
appeared "normal but claimed that he, Hastings, was coughing. 


\J Section 105(c)(1) provides'. 

No person shall discharge or in any manner discriminate against or 
cause to be discharged or cause discrimination against or otherwise 
interfere with the exercise of the statutory rights of any miner, re- 
presentative of miners or applicant for employment in any coal or othe 
mine subject to this Act because such miner, representative of miners 
applicant for employment has filed or made a complaint under or relate 
to this Act, including a complaint notifying the operator or the 
operator's agent, or the representative of miners at the coal or other 
mine of an alleged danger or safety or health violation in a coal or 
other mine, or because such miner, representative of miners or applica 
for employment is the subject of medical evaluations and potential 
transfer under a standard published pursuant to section 101 or because 
such miner, representative of miners or applicant for employment has 
instituted or caused to be instituted any proceeding under or related 
this Act or has testified or is about to testify in any proceeding, or 
because of the exercise by such miner, representat ive of miners or 
applicant for employment on behalf of himself or others of any statute 
right afforded by this Act. 
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the MSHA rules under such circumstances. 

Hastings further testified that he told his shifter, Milligan, when 
ligan arrived at the work area, that he was too sick to work safely. He 
o testified that he mentioned to Milligan that his illness resulted from 
smoke he breathed the day before. The conversation also touched on 
tings' accumulation of penalty points for prior absences. According to 
tings, he told Milligan he couldn't get "points for this one." Milligan, 
asserted, disagreed, saying, "Don't bet on it." 

Hastings thereupon left for home. On the following day he saw a 
sician who made a diagnosis of "pharyngitis" and prescribed an antibiotic, 
also did a throat culture which later proved negative for streptococcus. 
April 29, Hastings called the guard shack to report that he would not 
ort to work that day because of continuing illness. On April 30, 1982, he 
urned. At the end of his shift on that day he received a discharge 
ice. It was dated April 29, but the parties stipulate that it was 
ective at the end of the April 30 workday. Hastings had worked for Cotter 
ce April 6, 1981. He protested the discharge to Marv Murray, the mine 
erintendent, contending, he testified, that the absence should have been 
used. Murray, according to Hastings, was only interested in counting 
nts and told him the discharge was automatic and that he could not make an 
eption, especially since others had been discharged on the same basis. 

Thereafter, Hastings testified, he filed a grievance through the union, 
a complaint with MSHA. The record discloses that the grievance complaint 
unsuccessful, and that MSHA refused to prosecute the complaint before 
s Commission. 

Herbert Rowe, Hastings' mining partner, testified in Hastings' behalf, 
testimony on the events at the mine on April 27 and 28 generally 
ported that of Hastings. Rowe was unable, however, to give more than 
ue support to Hastings' testimony about the substance of Hastings' 
versation with Milligan. Specifically, he was unable to say that 
tings ever mentioned more than that he was sick and had to go home, 
could not substantiate, though he was present during the April 28 
versation, that Hastings ever mentioned that the smoke incident on the 
il 27 was the cause of his illness. 


he asserted, upon excessive absenteeism, and done in accordance with 
company's published disciplinary policy which had been in effect sin 
November of 1980. As described in Dughman' s testimony, and set fort 
respondent's exhibit l, this policy provided for progressive discipl 
"chargeable" absences. Absences for non-job-related illnesses or in 
were chargeable, the witness explained, but each period of verified 
was considered a single incident, irrespective of the number of days 
involved. (Absences for death in the family, union business, weathe 
industrial injuries, etc., "non-chargeable ." ) Also, miners could, t 
good attendance, accumulate credits against chargeable absences. 

Sanctions, Dughman asserted, were applied progressively, cotnmen 
warning, advancing through suspensions, and ending with outright ter 
The testimony and disciplinary rules also explained an elaborate pen 
point system with specific numbers of points allowable to each offen 
points reached 100, discharge was automatic. These were computed ov 
months "moving period" so that no miner accumulated points indefinit 
those over six months old were stricken from the work record. 

Dughman testified that in the six months preceding the April 28 
incident, Hastings had accrued six chargeable absences and one tardi 
violation. Cotter then introduced, through Dughman, copies of disci 
and suspension notices issued to Hastings reflecting those violation 
of these, according to the witness, were appealed or challenged by 11 
He further testified that as of April 28, a further chargeable absen 
an automatic termination, which he approved. The discharge was take 
the grievance procedure by the union. A copy of the arbitrator's de 
finding a good cause discharge was introduced. (Respondent's exhibit 
Likewise, a Colorado referee's decision granting only reduced unempl 
benefits for complainant was introduced. (Respondent's exhibit 11.) 
referee found insufficient proof that the discharge was for job-rela 
illness. 

Dughman also testified that the operator had a well publicized 
requiring the filing of reports of job-related illness or injury on 
readily available form. Hastings, he declared, had never filed one. 
further testified that Hastings had not filed for reimbursement of t 
physician's fee for his examination and treatment on April 29. Thes 
services, he said, would have been eligible for workman's compensati 
payment had they been for a job related illness or injury. Also, ac 
to Dughman, Cotter had a temporary injury pay policy which would hav 
benefits for on-the-job illness, but Hastings never made a request f 
payment . 


testimony. He conceded the previous absences, disciplinary notices and 
suspensions, and the adverse point totals. He did, however, resist any in- 
ference that his failure to file an accident report or apply for the variot 
benefits for job-related illness showed that he did not believe his injury 
was caused by smoke inhalation. He took no such steps, he maintained, 
because he was discharged as soon as he returned to work on April 30, and 1 
no opportunity for filings (Tr. 52). 


Ill 

Upon the record before me, I must conclude that complainant has failec 
to prove that respondent discharged him because he engaged in protected 
activity under the Act. It is now well settled that the Act extends 
protection to miners who refuse to work under conditions they believe to be 
unsafe or unhealth ful, so long as that belief is reasonable and held in goc 
faith. Secretary of Labor ex rel . Pasula v. Consolidation Coal Company , 2 
FMSHRC 2786 ( 1980) , rev'd on other grounds; Consolidation Coal Company v. 
Marshall, 663 F. 2d 1211 (3rd Cir. 1981); Robinette v. United Castle Coal 
Company , 3 FMSHRC 803 (1981). ~ 

The instant case, however, does not present the common situation where 
miner refuses a work assignment because of what he perceives to he unsafe c 
unhealthful condition or practice in the mine. Here, in a sense, Mr. 
Hastings perceived his own physical condition to be the hazard. He contenc 
that he is protected against discharge because his physical symptoms made : 
dangerous for him to bar down loose rock. Presumably, he would have under- 
taken the task as a matter of routine had he felt well. 

The discrimination provisions of the Act are silent, of course, upon 1 
issue of illness or temporary physical impairment as an element in a miner 
decision to refuse to work. Clearly, however, we need not linger over any 
notion that sickness or injury, without more, are encompassed within the 
protective intendments of the Congress. Nothing in the language of seetioi 
105 suggests that the miner who is ill or otherwise unfit to perform the 
duties ordinarily associated with his position may present himself for worl 



because or an occupational illness must rail within the ambit or the Act s 
protection, J / The argument is summarized at page five of the brief in 
this statement: 

The facts are that the complainant was discharged because he 
became ill as a direct result of being exposed to unhealthful 
conditions while removing a fellow workman from the contaminated 
area. 

Had it not been necessary for Hastings to retrieve his shifter from the 
smoke-filled blasting area, the argument goes, he would not have been too i 
to safely bar down rock. Since Cotter is responsible for safety in the min 
the argument continues, the shifter’s act in entering the shot area before 
the air had cleared - an act violative of company safety policy - was 
attributable to the company, and Hasting's rescue effort was to have been 
anticipated. Therefore, Hastings inability to work safely on April 28th to 
on the character of a protected activity. 

The legal question posed by the argument need not be decided here 
because complainant has failed to present evidence sufficient to establish 
the necessary factual predicate: that his symptoms on April 28, 1982 were 
caused by entering the shot area. I must reach that conclusion for several 
reasons . 


2/ The Commission, so far as I know, has never entertained the question. 
Bryant v. Clinchfield Coal Company , 4 FMSHRC 1380 (1982), however, Judge 
Kennedy made what I consider to be a sound general statement of the law: 

Any claim of protected activity that is not grounded on 
an alleged violation of a health or safety standard or which 
does not result from some hazardous condition or practice ex- 
isting in the mine environment for which an operator is re- 
sponsible falls without the penumbra of the statute .... 

I do not believe a miner can, consistent with the good 
faith, reasonable belief requirement, present himself as will- 
ing and able to work ... and at the same time claim a protected 
right to refuse that work because of his impaired physical con- 
dition. . . . 

J3/ In Eldridge v. Sunfire Coal Company , 5 FMSHRC 408 (1983), Judge Koutras 
held that a miner's refusal to work an extra shift out of fear of exhaustic 
and fatigue was a reasonable, good faith, safety-related act, entitling hin 
to a claim of protected activity under the statute. See also Bryant v. 
Clinchfield Coal Company , supra , note 45 at 1422, in which it is postulated 
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Second, if Hastings was convinced that his symptoms and subsequent 
sence from work were attributable to smoke exposure on the job, it is 
'teworthy that he neither filed an accident report with Cotter (Tr. 68), 
workman's compensation claim for payment of his physician's fee (Tr. 87) 
ir a claim for temporary injury pay for the days he missed work, a benefi 
fered by Cotter. Such actions would have been consistent with belief in 
ib-related respiratory condition. Nothing in the record suggests that th« 
eps could not have been taken after his discharge. 

Third, the objective medical data, to the extent such data were 
itroduced at trial, failed to support Hastings' position. The physician' 
lling (exhibit C-l) shows the diagnosis as "pharyngitis," a general term 
•r irritation or inflammation of the pharynx. Hastings urges that since . 
roat culture was negative for streptococcal infection, his throat problei 
iuld not have been caused by a "germ," and was therefore the product of tl 
loke inhalation. The assertion is too broad. Nothing of record suggests 
at laboratory studies were done to rule out an infective process attri- 
itable to other microorganisms including, for example, the common cold vi 
an influenza virus. Neither is there any indication that the treating 
ysician ever departed from his highly generalized and undifferentiated 
litial diagnosis of pharyngitis. Had he ever concluded that complainant' 
mdition was work-related, that opinion would likely have been made known 
ie hearing. 

Fourth, evidence that Hastings actuaLly informed his shifter, Milligai 
at he was not only ill, but suffering from a work-reLated illness, is at 
st weak and uncertain. Had Hastings believed on April 28th that his 
lness was job-related, it is likely that he would have stressed that bel 
i his supervisor. Complainant's witness Rowe testified at one point that 
istings' "total conversation" with shifter Milligan was that "lie was sick 
id going home" (Tr. 19). Later, he testified that he "believed" safety w. 
mtioned (Tr. 26). Then he summarized the Hast ings-Mi 1 1 i gan con- 
irstion this way: 

Basically, Mr. Hastings' told Mr. Milligan that he was not well. 

He was a hazard to himself and to me; that he was going home. Mr. 
Milligan stated, "you will probably lose your job over this." He 
says, "I'm not telling you to go home and I'm not telling you to 
stay. You have to make the decision." [Tr. 25]. 


ion asked pointedly if Hastings told Milligan that his illness was caused 
asting smoke, he replied "I honestly don't remember" (Tr. 25). 


visor, that he was ill because or tne Diasnug smoixe ; — 

force of this testimony is diminished, however, by the fact that bis recitals 
of the basis for his complaint made in the earlier stages of the case omit 
any mention of the smoke incident, or job-related illness generally. His 
original complaint filed with MSHA mentions only that he was ill with 
vertigo, earache, and a sore throat. His separate complaint before this 
Commission, filed three months later, relates the same symptoms with no 
reference to cause. Similarly, as brought out in cross exami nat ion , the 
interview statement to the MSHA investigator, which Hastings reviewed and 
edited, was silent on the smoke matter. He acknowledged that he responded to 
the investigator's question about the content of his conversation with 
Milligan with the statement, "Oh, yeah I told him 1 was sick and that I had 
to get out." (Tr. 54, 57). Hastings explains this by asserting that he 
mentioned the smoke incident to the investigator, but that in the recorded 
and transcribed interview the investigator asked no questions about it ( Tr . 
54). He also spoke of "not introducing at that stage what happened on 4/27." 
(Emphasis added. ) (Tr . 57.) Concerning the lack of reference to the smoke 
matter in his two complaints lie testified: " ... in these complaints l'm 
trying to cite the article under the Act that would cover such activity as 
being absent on 4/28 and 4/29/82" (Tr. 57). Despite these explanations, the 
reasonable inference is that there was, at the very least, a marked shift in 
emphasis between the time of discharge and the time of trial from the mere 
fact of illness to a theory of job-caused illness. 


Fifth, l note that in two adjudications prior to this one, complainant 
failed to convince the triers-of-fact that the illness occasioning his 
absence and consequent discharge was job-related. On August 13, 1982, a 
referee for the State of Colorado, ruling on an unemployment benefits claim, 
held that complainant had not established that his illness was caused "by 
conditions on his job." (Exhibit R— 11.) Likewise, on September 15, 1982, 
the arbitrator who heard Hastings' complaint under the labor agreement 
between Cotter and the Oil, Chemical and Atomic Workers Local No. 2-947 fount 
that the evidence did not establish "an occupation-related illness." 

(Exhibit R-10 at 9.) These collateral determinations carry no great weight 
in this present case, but warrant mention in that the referee and arbitrator, 
confronted with the same issue as this judge, also found the miner's evidence 
insu f f ic ient . 


IV 

In summary, 1 am convinced that complainant was ill on April 27 and 
April 28, 1982 , as he contends. I am further convinced that he told his 
immediate supervisor that he was too ill to work. I am not convinced, 
however, that complainant's evidence showed that his illness was caused by 
smoke inhalation. The previously listed weaknesses in complainant’s proofs, 
considered singly, could perhaps be explained awav: taken together, however. 


Act, it follows that a complaint by a miner of incapac 1 1 at i on due to s 
condition cannot stand as a safety complaint, whether he speaks of it 
terms of safety or not. 

The earlier discussion in this decision concerning Hastings’ Apri 
illness dealt with the dual questions of whether the miner's illness w 
fact job-related, and whether at that time he believed it to be job-re 
As noted there, I did not find persuasive proofs that he conveyed to 
Milligan, his supervisor, a belief that his illness was due to inhalat 
blasting smoke. Those same reservations about the content of his dial 
with Milligan are relevant to the question of whether a complaint was 
registered. Since respondent failed to sustain his burden of demonstr 
that a meaningful complaint was made, his claim of protected activity 
fail on that separate ground, as well. Any colorable complaint arisin 
a claim of illness must include an assertion or notice in some form th 
illness was job-connected. 

V 

Based upon the findings that (1) complainant's illness was not sh 
be job-related, and (2) that no safety related complaint cognizable un 
Act was lodged with the operator, I conclude that Mr. Hastings was not 
discharged for engaging in protected activity. 

ORDER 


Accordingly, this complaint of discrimination is ORDERED dismisse 
prejudice . 
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Appearances: 

Barbara Heptig, Esq., Office of 
James E. White, Regional Solicitor 
United States Department of Labor 
Dallas, Texas 75202 

For the Petitioner 

Richard Mendoza, Esq. 

El Paso Rock Quarries 
El Paso, Texas 79925 

For the Respondent 

Before: Judge John J. Morris 


DECISION 

The Secretary of Labor, on behalf of the Mine Safety and Health 
Administration, (MSHA), charges respondent, El Paso Rock Quarries, Inc. 
with violating three safety regulations promulgated under the Federal M 
Safety and Health Act, 30 U.S.C. BO 1 et seq . 

After notice to the parties a hearing on the merits was held in El 
Paso, Texas on November 9, 1982. 

The parties did not file post tria; briefs. 

Issues 

The issues are whether respondent violated the regulations and, if 
what penalties are appropriate. 


Earl B. Diggs, an MSHA inspector experienced in mining, issued 
citation when he learned that two miners were working on a pile of 
50 yards square (Tr. 7, 8, 10-12, 35, Exhibit P3) . The men on the 
lacked a sound footing while holding a 65 pound air drill (Tr. 10-1 
boulders ranged in size between two and a half feet to seven feet i 
(Tr. 10-11). If the boulders shifted they could fall and crush the 
(Tr. 12, 13). 

One or two weeks later it was found the condition had been cor 
The boulders had been separated and blocked to prevent movement. T. 
the boulders would take place on the ground (Tr. 13). 

The foregoing facts establish a violation of Section 56.3-50. 
citation should be affirmed. 

Citation 160839 

This citation alleges a violation of Title 30, Code of Federal 
Regulations, Section 56.18-10. 

Petitioner's uncontroverted evidence establishes the following 

Don McCoy, in charge of respondent's quarry, advised Inspector 
at the time there were no supervisors trained in first aid (Tr. 16, 
PA). Further, respondent's employees hadn't been offered first aid 
(Tr. 1A). 


J _/ The cited standard provides as follows: 

56.3-50 Mandatory. Material, other than hanging material, to be br 
secondary drilling and blasting, or by any other method shall be pc 
blocked to prevent hazardous movement before persons commence breal 
operations. Persons who perform those operations shaLL work from c 
where, if movement of material occurs, those persons will not be er 

2/ The cited standard provides as follows: 

56.18-10 Mandatory. Selected supervisors shall be trained in first 
First aid training shall be made available to all interested employ 


respondent (Tr. 15). Forty miners were affected by this citation W 

The foregoing facts establish a violation of Section 56.18-10, 
citation should be affirmed. 


Gitation 160840 


This citation alleges a violation of Title 30, Code of Federal 
Regulations, Section 56,5-3. _/ 

Petitioner's uncontroverted evidence establishes the following 


Inspector Diggs observed dust around 
miners were drilling without water. Dust 


the collar of a drill hole 
was flying (Tr. 16, 17, Ifi 


"Collared” as used in the regulation means that when starting t 
water is added up to the steel. This causes the hole to harden and 
(Tr. 17). 


The equipment available for dust control wasn't fit for use. 1 
the water tank had been disconnected and there was no water in the t 
17). 


It is necessary to drill wet to keep down the dust. This preve 
from being exposed to possible silicosis caused by exposure to silic 
(Tr. 17). 

There were no dust control measures at this site although there 
types of dust control measures available (Tr. 18). 

The foregoing facts establish a violation of the regulation. 3 
citation should be affirmed. 


Civil Penalties 

Petitioner proposes the following civil penalties for the citat 

$275 
445 
305 


Citation 160837 
160839 
160840 


operator was negligent, the effect on the operator's ability 
to continue in business, the gravity of the violation, and the 
demonstrated good faith of the person charged in attempting to 
achieve rapid compliance after notification of a violation. In 
proposing civil penalties under this Act, the Secretary may rel 
upon a summary review of the information avai lable to him and 
shall not be required to make findings of fact concerning the 
above factors. 

Concerning prior history: I find respondent has an extensive adver 
history. The computer printout, admissible as a business as well as a 
record, indicates respondent was assessed 326 violations as a result of 
inspections (Tr. 1 9-27, Exhibit P2). At the request of the Petitioner 
Judge further took official notice of prior cases involving these parti 
These cases were docketed as Denver 79-139-PM; Denver 79-140-PM; Denver 
79-176-PM. 

Concerning size: respondent is a large operator. This is indicate 
the evidence that there were 174,470.4 annual man hours expended at thi 
quarry (Answers to Interrogatory No. 4). 

Concerning negligence: These violative conditions should clearly h 
been known to die operator. 

Concerning the effect on operator's ability to continue in busines 
is essentially an affirmative issue to be established by the operator. 
Buffalo Mining Co. , 2 1BMA 226 (1973). 

Concerning gravity: The gravity is apparent and severe in two of 
citations. The first aid training citation could, under some circumsta 
by equally severe. 

Concerning good faith: The record establishes that respondent aba 
violative conditions. 

After considering all of the statutory criteria 1 conclude that th 
penalties proposed by petitioner are appropriate. 

Based on the foregoing findings of fact and conclusions of law 1 e 
the following: 


date of this order. 
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Barbara G. Heptig, Esq. 

Office of the Solicitor 
United States Department of Labor 
515 Griffin Square, Suite 501 
Dallas, Texas 75202 

Richard Mendoza, Esq. 

5995 Gateway West, Suite 242 
El Paso, Texas 79925 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 
Petitioner 

v. 

ZEUS CORPORATION , 

Respondent 

SECRETARY OF LABOR, et al 
Petitioner 

v. 

AMISTAD FUEL CORPORATION, 
Respondent 


Civil Penalty Proceeding 

Docket No: CENT 81-248 
A/0 No: 41-02876-03012 V 

Little Bull Creek Mine 

Civil Penalty Proceeding 

Docket No: CENT 81-252 
A/O No: 41-02876-03011 V 


DECISION 

Appearance: George Collins, Esq., Office of the Solicitor, U,S. 

Department of Labor, 555 Griffin Square Building, 

Dallas, TX 75202 

David M. Williams, Esq., P.O.B. 242, San Saba, TX 76877 
Before: Judge Moore 

At the hearing the parties agreed that under the Commission's 
National Gypsum decision, 3 FMSHRC 822 (1981) the two violations involv 
in the citations in these cases would not be considered significant and 
substantial. Consequently, the citations would not have triggered the 
special assessments procedure if they had been issued after that decisi 

The narrative statements accompanying the special assessments are 
not contained in the file but the attorneys, with the obvious agreement 
of the inspector explained the situation. This was an experimental min 
in west Texas and the company was unable to obtain the certification of 
electrical inspectors to make the examinations required by 30 C.F.R. 
77.502-2. The examinations were in fact made by competent electricians 
but none had yet met the definition of "qualified person" contained in 
30 C.F.R. 77.103. 

* 

The special assessments were $1,000 for each violation. The parti 
proposed that I modify the citations to eliminate the significant and 



circumstances I find no negligence and although the record does not 
contain the size of the company or operation, I do not believe that 
that criterion matters in the circumstances of this case. 


Respondents are accordingly ORDERED to pay a civil penalty to MSHA 
in the total sum of $40. The payment is to be made within 30 days. 

(/hatvOo C' • 

Charles C. Moore, Jr., 

Administrative Law Judge 

Distribution: Certified Mail 

George Collins, Esq., Office of the Solicitor, U.S. Department 
of Labor, 553 Griffin Square Building, Dallas, TX 75202 

David M. Williams, Esq., P.O.B. 242, San Saba, TX 76877 
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SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATIVE (MS HA) , 
Petitioner 

v. 

TAMMSCO, INC., 

HAROLD SCHMARJE , 

Respondents 


Civil Penalty Proceedings 

Docket No. LAKE 81-190-M 
A. 0 . No. 11-0 20 5 1-050 11-V 

Docket No. LAKE 82-65-M 
A. O. No. 11 -02051 -05014-A 

Tammsco Company Mill 


DECISIONS 


Appearances: J. Philip Smith, Trial Attorney, U.S. Department of Labor 
Arlington, Va., for the petitioner; Malachy J. Coghlan, E 
Chicago, Illinois, for the respondents. 

Before: Judge Koutras 

Statement of the Proceedings 


These are consolidated civil penalty proceedings under sections 11 
and 110(c) of the Federal Mine Safety and Health Act of 1977 ("the Act" 
30 U.S.C. §§ 820(a) and 820(c). 

In Docket No. LAKE 81-190-M, Respondent Tammsco, Incorporated, the 
operator of the Tammsco Company Mill, a silica-producing plant located 
in Tamms, Alexander County, Illinois, is charged under section 110(a) 
of the Act with violating the mandatory safety standard under 30 CFR 
§ 57.5-5. 

On May 7, 1981, MSRA Inspector George LaLumondiere issued a sectio 
104(d)(1) Citation No. 0501241 to Tammsco, citing an alleged violatio 
of mandatory standard 30 CFR 57.5-5, and the condition or practice desc 
on the face of the citation states as follows: 

The Ruff Buff bagging machine was not hooked 
into the dust collection system of the mill. 

The dust control plan submitted on 4-14-80 


Tammsco Company plant manager, is cnargea una^L — 

the Act with knowingly authorizing, ordering, or carrying out the 
aforesaid violation as an agent of the corporate operator, Tammsco. 

A consolidated hearing was conducted in these proceedings in 
Chicago, Illinois, October 6-7, 1982, and the parties appeared and 
participated fully therein. By agreement of counsel, posthearing 
depositions of several additional witnesses who did not testify at 
the hearing were taken in Evansville, Indiana, November 3-4 , 1982. 
l’he parties submitted posthearing briefs and proposed findings and 
conclusions, and all of the arguments presented have been considered by 
me in che course of these decisions. 

Issues 


1. Whether Respondent Tammsco, Inc., the corporate mine operator, 
committed a violation of 30 CFR § 57.5-5 under section 110(a) of the 
Act, and, if so, the appropriate civil penalty which should be assessed 
against said operator pursuant to section 110(1) of the Act. 

2. Whether Respondent Harold Schmarje, acting as an agent 
of the corporate mine operator, knowingly authorized, ordered, or 
carried out the aforesaid violation under section 110(c) of the Act, 
and, if so, the appropriate civil penalty which should be assessed agai 
him individually pursuant to section 110(a) of the Act. 

3. Additional issues raised by the parties are identified and 
discussed in the course of these decisions. 


Applicable Statutory and Regulatory Provisions 


1. The Federal Mine Safety and Health Act of 1977 , 30 U.S.C. 801 
et seq . 


2. Commission Rules, 29 CFR 2700.1 et seq . 

3. Sections 110(a) and 110(c) of the Act. Section 110(a) provide 
for assessment of civil penalties against mine operators for violations 
of any mandatory safety or health standards, and section 110(c) provide 
follows : 


Whenever a corporate operator violates a mandatory 
health or safety standard or knowingly violates or 
fails or refuses to comply with any order issued 
under this Act or any order incorporated in a final 
decision issued under this Act, except an order 


Control of employee exposure to harmful airborne 
contaminants shall be, insofar as feasible, by 
prevention of contamination, removal by exhaust 
ventilation, or by dilution with uncontaminated 
air. However, where accepted engineering control 
measures have not been developed or when necessary 
by the nature of work involved (for example, while 
establishing controls or occasional entry into 
hazardous atmospheres to perform maintenance or 
investigation), employees may work for reasonable 
periods of time in concentrations of airborne con- 
taminants exceeding permissible levels if they are 
protected by appropriate respiratory protective 
equipment . 

Testimony and evidence adduced by the petitioner 

Max B. Slade , Acting Chief , Division of Health, Metal and Nonmetal 
Section, MSHA, Arlington, Virginia, testified as to his background and 
experience (exhibit P-1), and confirmed that he was familiar with the 
respondent’s mining operation. He first became aware of silica dust 
problems at the plant in 1976, and he was concerned about the company' 
noncompliance record, as well as its advertising claims that its produ 
was an amorphous type silica which should be of no concern to MSHA 
as a health problem. Amorphous silica is not as harmful as crystallin 
silica. As a result of the company's claims, and since MSHA's analysi 
indicated that the silica was crystalline, Mr. Slade requested NIOSH 
to conduct a health hazard evaluation of the workers at the plant to 
determine if the silica was in fact amorphous and whether it was harmf 
and he did so by letter received by NI0S1I on April 18, 1979 (exhibit 
P-3) (Tr. 20-28). 

In response to questions concerning exhibit P-2, a computer print 
out depicting the prior history of section 57.5-5 citations at the pla 
Mr. Slade agreed that many of those listed are in fact one citation in 
which the abatement time had been extended (Tr. 30). In general, many 
of the citations address specific pieces of equipment or job descripti 
of miners, and that the equipment or individual miner is subjected to 
dust exposure tests as required by Part 57 of the regulations. Dust s 
obtained through these tests are submitted to MSHA's analytical lab ir 
Denver, Colorado, and if the results show that an operator is out of 
compliance a citation will issue and the operator would be expected tc 
bring the airborne contaminants within the allowable limit (Tr. 32). 



silica and should not be regulated under the silica 
dust standard, that it should be regulated under 
the amorphous dust standard. Our individual 
laboratory showed that it was crystalline silica 
and we needed some cooperation from NIOSH to 
verify this fact. 

JUDGE KOUTRAS: Now, was this communication from 
the respondent, from the company in this case, 
in the context of defenses to each of these 
citations that were issued against the company, 
or is it in connection with some other general — 

THE WITNESS; Usually some other general correspondence , 
just trying to make an agreement with us that we 
would not treat them as a crystalline silica operation 
but we would allow them a more liberal TLV, that 
we would allow them to have more dust contamination 
in the atmosphere than is allowed with crystalline 
silica . 

Cathy Marring , Industrial Hygienist, NIOSH, Morgantown, West Virginia 
testified as to her background, experience, and expertise as reflected in 
the report which she co-authored, exhibit P-5, and she also confirmed tha 
exhibit P-3 is a copy of the letter from Mr. Slade requesting NIOSH’s 
technical assistance. She confirmed that NIOSH conducted a dust survey 
at the plant, and this included a ’'walk-through*' survey In May 1979, and 
,the company physician and union were contacted in connection with the 
survey. An "industrial hygiene medical survey" of the current and ex- 
employees was conducted in July 1979, and in August 1979, the workers 
surveyed were notified of the results of the survey. In September 1979, 
the preliminary interim medical reports findings were published, and 
the final technical assistance report was presented to MSHA and the compa; 
in March 1980, (exhibit P-5, Tr. 37-41). Ms. Morring confirmed that 
she and Dr. Banks, whose name appears on the report, conducted the survey 
together and she co-authored it. Dr. Banks is no longer with NIOSH, and 
is in private medical practice in New Orleans (Tr. 42). She explained 
the survey procedure as follows (Tr. 45-46): 

THE WITNESS: The procedure that we go by, we 
receive a written request from MSHA to provide 
technical assistance, from there on it's our ball- 
game. We contacted the president of the company, 


plan our strategy as to how we should investigate 
the plant to find out if there was a potential 
health hazard existing in the facility, so that 
we come back in July to take environmental 
sampling to determine the exposures that the 
workers have at that date and time. We also 
provided chest X-rays and under informed consent 
to all workers. We had a few refusals. And we also 
contacted ex-workers because of the seriousness 
of the disease in question. 

The information is then, all prior identifiers 
is taken out of this information and reported back 
to the company, to the union, to the regional OSHA 
and MSHA offices, and individual copies to people 
that participated in the surveys are given back 
their medical findings and referrals from our 
physicians that say, "You need to seek further 
attention", or "from the findings we found there 
seems to be no problem." 

JUDGE KOUTRAS : And I take it the recommendations 
that are contained in this report at Page 9 are 
recommendations to the plant, to the company. Is 
there any followup done on this? 

THE WITNESS: We make our recommendations and at 
a later period of time the Division Director, 

Dr. Merchant of this facility, offered the assistance 
of our control technology group to assist these 
companies in improving their conditions. 

Ms. Morring testified as to some of her findings, as follows 

Q. Now, let me just ask you this question specifically 
before I ask you to discuss the findings in the report. 
Did you find in your survey the silica at this particula 
plant to be of the amorphous or the crystalline type? 

A. It is 98 to 100 per cent crystalline structure. 

Q. Now, I would like you to at this time discuss very 
briefly your findings in that report and your conclu- 
sions? 


This particular product is microcrystai line , mean! 
that, where the name amorphous came from if you lo 
at an electronmicrograph you will see an amorphous 
structure, a structure that has no definite size o 
shape; if you look closer its an amorphous conglotr 
crystals, so it's truly a microcrystalline quartz. 

JUDGE KOUTRAS: Nov, from a layman's point of view 
the amorphous type is something that is not likely 
to adhere to — 

THE WITNESS (interrupting): With silicosis the e* 
way it causes, silica causes the disease is still 
unknown, there are several theories on it. It is 
accepted fact that amorphous silica is not as toxi 
as crystalline silica and there have been suggest! 
in the literature that microcrystalline is more tc 
than the crystalline structure. 

JUDGE KOUTRAS: So, between the two the amorphous 
is the lesser of two evils, if I could character!? 
them, take license with that type of characterizat 

THE WITNESS: Right. 

Q. Would it also be fair to say that amorphous i£ 
less harmful? 

A. Same thing, less harmful, less toxic. 

Q. And the micro, did I understand you to say thi 
according to your survey this was microcrys Cal line 
which is even worse than crystalline by itself? 

A. That hasn’t been proven yet. It is the sugges 
in other studies that microcrystalline may be mor« 
flbrogenic than the regular crystalline. 

And, at Tr. 56-58; 59-60: 

A. Our first conclusion is that NIOSH considered 
the situation down at Tammsco to be of imminent 
status, basing it upon the health hazard present, 


or rne aay we were mere, me 1 / workers mat we 
sampled were over-exposed to free silica according 
to the NIOSH recommended standards. Our standards 
are not the same as MSHA. 

JUDGE KOUTRAS: All right, hold it now. Your 
recommended standard? 

THE WITNESS: We have a recommended standard of 50 
micrograms per cubic meter. 

JUDGE KOUTRAS: Fifty? 

THE WITNESS: Micrograins. To compare that with the 
NIOSH standard, if you're looking at 100 per cent 
quartz, our standard is essentially half of MSHA's 
enforceable standard. 

JUDGE KOUTRAS: And where is MSHA's enforceable 
standard found, do you know? 

THE WITNESS: It's confusion, it's a calculation, 
if you look on Page 4 — 

MR. SMITH (interrupting): Well, that's the TLV 
we gave you, Your Honor. 

THE WITNESS: Right, the formulas used for MSHA. 

MR. SMITH: That's Petitioner's P-4, Your Honor. 

JUDGE KOUTRAS: All right? 

THE WITNESS: The bottom line to our study is that 
27 per cent of the current and ex-workers that we 
studied with people that worked greater than one year 
in this environment had radiologic evidence of, 
radiographic evidence of silicosis. That's seven 
people in 26 that we saw; three current workers and 
four ex-workers for the overall prevalence of 2 7 per 
cent . 


JUDGE KOUTRAS: All right, stop there just a second, 
if I may interrupt you. 



THE WITNESS: There were 15 current workers. 

JUDGE KOUTRAS: Now, does the study indicate whether 
or not, what the length of exposure, whether they 
had contact with other industries, other environments, 
et cetera, et cetera, is that all accounted for? 

THE WITNESS: That's all accounted for in here. We 
take a detailed work history to identify a possible 
silica exposure and we take radiographic evidence 
and pulmonary function studies, so we were very good 
about that. 

We also found that one current worker and one ex-worker 
had pulmonary massive fibrosis which I'll let Dr. Richards 
explain further. It's complicated silicosis, is another 
term that is used for it, it's a more serious typo of 
disease progressing where ultimately death is attributed 
to heart and respiratory failure. We feel it's a very 
serious hazard. 

*********** * 

Q. Let me interrupt you right there, since His Honor 
brought up this point. Assuming that the product has 
not changed and they're still producing the same silica 
there at this plant that they were in 19 79, is this in 
fact a harmful airborne contaminant? 

A. Yes, it can be with appropriate levels. 

On cross-examinati on, Ms. Morring conceded that the report she 
prepared, exhibit P-5, containing a number 79-104107, and exhibit R-l, 
which is a draft sent to the company and the union for review and possible 
technical changes, and is numbered 79104, are different in that the lattei 
does not contain an appendix which refers to dust control improvements 
through use of baggers with shrouds or hoods (Tr. 87). She conceded that 
the draft report with the appendix included was not submitted to the 
company for review (Tr. 88). 



euurnea co tne piani sj-nce cne survey \ir. vz;. 


In response to questions concerning exhibit R-2 , an American 
ndustrial Hygiene Association Journal, Vol. 42, dated January 1981, 
s. Morring confirmed that out of the 27 silica flour producers identified 
n Table No. 1 of that publication, two are located in Illinois (Tr. 100). 
he also confirmed that out of the 27 locations itemized in the report, 
he has surveyed only three, including the respondent's plant (Tr. 101), 
rid she further confirmed that she would have no reason to know what, 
f any, dust control improvements or tests were made since her survey 
f 1979, and stated that "I can only talk about what the conditions 
re now and were in 1979, and make judgments on that" (Tr. 110-111). 
he elaborated by stating as follows at Tr. 111-112: 

JUDGE KOUTRAS : Are you trying to cell me that 

on May 7, 1981, when the inspector went in there 

and saw the silica dust being admitted into the 

atmosphere from this bagging device that did not 

have a shroud on it, was as bad as it was in 1979 *, 

when you were there? 

THE WITNESS: No, I am talking hypothetically as 
we were before about the fact that in 1979, if the 
situation existed today as it was in 1979 that the 
people around that environment would be over exposed. 

In response to further questions, Ms. Morring testified as follows, 
t Tr. 114-124: 

Q. One other question, his Honor mentioned to you 
in hypothetical about if you came upon a situation 
and the shroud, or hood as I think you refer to it, 
was not in place on the bagger machine and given 
the same conditions that you saw at the time you 
conducted your survey, would it be necessary to take 
a sample, let's say, on May 7, 1981, when this 
violation was issued, in order to show over-exposure 
of the employees who were working in that same area? 

A. Well, obviously, from our report you can look 
in the bagging section and they were some of the highest 
over-exposed people in the whole facility so from 
that statement, also I do know that MS HA conducts a 
periodic sampling period several times a year and if 
the exposure — hypothetically, if the exposure, if 
vou are over-exposed prior to the date you are speaking 


Q. Ms. Morring, you just mentioned controls and 
respirators. When you were at Tamms in July of '79 
how many different products did they, in fact, make, 
do you recall? 

A. No, 1 don’t, 1 am not sure it is in here. They 
had several products and I don’t believe it is in 
the report. 

Q. How much, if any, effort did you make to distinguis 
between a product such as roughl buff on one end and 
a very fine product on the other end, did you take 
that into effect? 

A. Yes, we took both samples ourselves of some of thos 
covered products and sent them to a laboratory for 
Investigation and found out they were all the same quar 
material. We did get a close breakdown on particle 
sixe ourselves. 

Q. Could it have been us many as six products that 
they made, seven? 

A. I have that brochure myself. 

Q. Then you are prepared to suggest that in some of 
these products as much as 90 per cent of it is under 
5 microns and some of these products it might be three 
microns? 

A. Yes, that is possible. In an air-classifying systc 
you are not going to get 100 per cent classification 
of 5 microns, nothing more and nothing less. You are 
always going to have— it is going to be the majority 
of the material. 

Q. Then what we are saying is that it is possible to 
have a product which could be— which could have a 
percentage diminimus, a very small percentage of 
respirable silica. If we take this kind of standard 
it is very easy to have and if we take even NIOSH's 



buff product ourselves. I have seen laboratory 
analysis on the product itself, and I think in any of 
these products because of the air classification system 
that it viewed that you are going to have it, just 
like a bell -shaped curve on normal distribution that 
most of the products are going to be as advertised 
as far as whatever the micron size is. You are going 
to have a percentage of be. lot* and a percentage that 
is above, as well. 

Q. Do you know what a classifier is, Mr. Morring? 

A. Air classifier? 

Q. Yes. 

A. Yes, it separates the particles by their organic 
s ize . 

Q. Is it possible that an air classifier, it can 
separate particles so there would be no respirable 
particles? Is it possible? 

A. I am not that familiar with the air classifier. 

Q. Let me ask you, you are talking about dust controls 
and you mention among others, hoods and respirators. 

In your NIOSH report you mention, among others, dust 
collectors, vacuum cleaners, preventive maintainence , 
monitorizing dust levels, housekeeping, mass sconic spray, 
wall and floor enclosures and it seems to me that you 
didn’t mention specifically a shroud in that report. Do 
you recall? 

A. We don’t refer to it as a shroud, per se, we refer 
to it as a hood. 

Q. Are you prepared to say that if we took a shovel 
full of this silica dioxide from July of 1979 and put it 
in the bagger and put a sampler on it and another identical 
bagger and we took a shovel full of this in May 1981 and 
put the same sampler on It, that we would come out with 
the same results? 



produce itself, yes, you would see the same thing. 


Q. That they would be the same, a year, two years 
later? 

A. Yes, I think so. I want to make one clarification 
on your last statement about engineering shroud, we 
don't say shroud, per se, but in our jargon we do. 

We talk about engineering controls, and one of the 
engineering controls is ventilation system, i.e., 
shrouds, hoods, ductwork, fans. 

********** * 

Q. One final question on rough buff sampling, the 
particular coarse product that we talked about 
classifying. I am handing you what purports to be a 
Department of Labor memorandum from a Mr. Hollenbeck — 
1 am sorry, from a George Weems to a Mr. Hollenbeck, 
"subject, particle size distribution analysis of rough 
buff product at Tammsco", and ask you to direct your 
attention to these micron ranges. 

A. On this 6 per cent. 

Q. Right, what does that say? Does that say what 
they did, is they took this rough buff product and 
they put it through a 325 mesh and everything that was 
respirable stayed on top and only 6 per cent was under 
the screen? 


A. No. 


Q. It does not say chat? 

A. It says they took this product and put it through 
minus 325 mesh screen, which is 44 microns, and 6 per 
cent of it passed through that screen and 6 per cent of 
the bulk product is less than 44 microns. Then they 
took that material and put it through a culture counter 
and by optically sizing it they got this type of particle 
size range. 


cnac snayeci auove tne screen was noc respiraiue : 


THE WITNESS: Into the lung. 

MR. C0CI1LAN: Well, was not respirable into the — 

THE WITNESS: It can still be respirable but not 
at that 44 micron. 

BY MR. SMITH: 

Q. But is it the type of respirable material that 
we are concerned about in this proceeding? 

A. It is still toxic material, still silica. 

JUDGE KOUTRAS: Let me ask the question another 
way. Let's assume you have sampled the material and 
found that none of it sifted through and none of it 
was respirable according to your definition, would 
an operator be subject to a citation under this 
particular standard for failure to control airborne, 
harmful airborne contaminants? 

THE WITNESS: I can’t answer that. 

BY MR. SMITH: 

Q. All right, I wanted to ask you this, what happens 
to the non-respirable dust after it gets on the floor 
under traffic? 

A. I mentioned that before, that it is dry and feet 
walking, machinery running over it, any type of action 
such as that activity, grinds the particles, changes 
the particle size and can — the main problem with dust 
being on the floor is that as people move there are air 
currents that can become reentrained in the atmosphere. 

Q. Is it as that point no longer non-respirable? 

A. Yes, if the particle size is such. It changes 
the particle size, it may make it smaller, smaller 
particles get into the lungs. 


A. Sure, because there is someone standing there. 

In any plant. 

AAAAAA**** A 

JUDGE KOUTRAS: What is rough buff? 

THE WITNESS: One of their products. 

JUDGE KOUTRAS : It is what? 

THE WITNESS: I assume it is an abrasive type of 
material . 

JUDGE KOUTRAS: I take it that they mine silica and 
they process it and they produce five or six different 
products from it and rough buff is one of the products? 

JUDGE KOUTRAS: When you said you did not sample the 
rough buff machine, did you say that the rough buff 
was not sampled? 

THE WITNESS: In our study I don't know what the products 
were at our bagging operations that were bagged that day. 

JUDGE KOUTRAS: Let's assume that rough buff was not 
one of the products that was sampled during your survey. 

What effect would that failure to sample have on whether 
or not rough buff, of the type that this inspector cited 
in '81, how does that fit in? 

tut nrrmir-ss: x think it makes sense to laymen and is 

callv sound as well, I know that interim samples 
taken as far as I know, other samples 
compliance in the plant almost consistently 
i a few cases where they were in compliance 
:aken on Day 1 and they were out of com- 
1.5 no samples were taken and the machine 
“here was a visible cloud or puff of this 
On Day 30 samples were taken again and 
ie same throughout and it is reasonable 
hey took a sample that day the same 
true. 



first time it was subjected to a test? 

THE WITNESS: The conditions should not change, yes, 
what you see that day is what you are going to see 
the days around. 

JUDGE KOUTRAS : What if this particular manufacturer 
manufactures the same six products but only five are 
ever subjected, one is not sampled for some reason, 
can you come to the same conclusion with respect to 
the one product that has not been sampled, ever 
sampled? 

A. I think you have to use your judgment in that case 
and from what I am aware from this situation that there 
is evidence of airborne high concentrations, i.e., 
you can see a cloud visibly. Like this is the plant, 
it is one room and the conditions are pretty well even 
throughout, so you don't have enclosures around — like 
say, if you had an enclosure around the bagger would 
that be contained there. So that any type of — if that 
product was bagged that day and you saw the visible, 
physical signs of dust in Che air, then I think it is a 
good assumption, yes, that the same problem exists and 
that people around that and through the building are 
being over exposed. It contributes to the overall dust 
load. 

JUDGE KOUTRAS: Do I get the impression that what NIOSII 
is attempting to achieve and what MSHA would like to 
achieve here is not so much that this one particular 
rough buff bagging machine be addressed but that the 
overall ventilation in this entire plant, so that would 
avoid all these problems, is that what they are trying 
to do? 

THE WITNESS: What NIOSH would like to see is the workers 
not be over exposed to silica dust. 

JUDGE KOUTRAS: In the entire plant? 

THE WITNESS: Right, and we are concerned about all those 
workers ' heal th. 


all concern about the rest of the plants 


A. As far as NtOSH is concerned it is until the 
levels of the overall plant are brought down to the 
limits that have been set by law or by NIOSH recommended 
standards we feel there still is a health hazard. We 
are hard nosed about that type of thing. 

Dr. Thomas B. Richards , Staff Physician, Clinical Investigation 
Branch, Division of Respiratory Disease Studies, NIOSH, Morgantown, W< 
Virginia, testified as to his background and expertise. He identifier 
a copy of the NIOSH survey report concerning the plant in question, 
exhibit P-5, and confirmed that he had read it thoroughly, and testif 
as to his conclusions concerning the findings made in that report 
(Tr. 142-150). 

On cross- examinatio n, Dr. Richards confirmed that he had never v 
the plant in question, and he indicated that his testimony is based o 
his reading of the report, as well as his experience and training, an 
"review of the literature" (Tr. 150). He also confirmed that he had 
no actual personal work with silica (Tr. 151). 

In response to question concerning silicosis, Dr. Richards testl 
as follows (Tr. 152-155): 

Q. Would you agree with this statement, the common 
denominator in all cases of silicosis is the inhalation 
of a high concentration of crystalline silica of 
particles less than 10 microns in diameter are respirable, 
but the particles most likely to be deposited in the 
alveoli spaces in the lung which caused the disease, are 
only 1 to 3 microns in diameter. Would you agree with that 
statement? 

A. Let me rephrase the statement because it has multiple 
parts to it. The factors that would lead to silicosis, 
no. 1, the type of dust as I tried to explain. There 
are several different types of silica dust. No. 2 is 
the concentration of dust. No. 3 is the exposure of the 
individual and No. 4 is probably an individual factor 
because there are some discussion as to whether there 
are I guess you would call it like an egg-shell worker, 
a oerson who has an anti-body reaction, whatever, and 
is much more sensitive to it than other people. In 
terms of what people caa breathe in cn the size of the 
particles, if It is somewhere in the 5 to 10 micron size. 


ror acute silica is a very small size. 


Q. Would you agree with the statement to the effect 
that if chronic, it might have no effect whatsoever 
on life expectancy, any different that a city dweller? 

A. Let me again divide this into categories. 

Q. Is there a way that could be answered yes or no? 

A. If you ask me to answer it yes or no I will have 
to lump everything together and I will say that silicosis 
will reduce your life by 6 to 11 years. If you want 
me to separate it out, separate out certain forms of 
chronic silicosis that don’t seem to cause quite as 
much damage, as I said, there are several factors involved. 
One of which is an individual's response to it. Like 
anything, you may have some people who react more, some 
people who react less. 

Q. Have any of the tests that were done that are in 
your report there, have you ascertained whether or not 
an*y of these people had T.B.? 

A. X note there is a recommendation that they should 
do annual T.B. skin tests. I am not sure, I can’t 
remember whether they did T.B. Skin tests — 

Q. (Interrupting) Doctor, were any of these men coughing 
blood, do you know? 

A. I don’t know the answer to that. 

Q. Did any of these men lose any weight, do you know? 

A. Again, I don’t know the answer to that. 

And, at pages Tr. 159-160: 

JUDGE KOUTRAS: Doctor, do you know what this specific 
proceeding is about in terms of the citation that was 
served on the respondent Tammsco? 



been agreed to by this operator. And that is tne 
nuts and the bolts of the citation. The standard 
cited says that a mine operator is required to eontro 
harmful, airborne contaminants insofar as feasible. 

By prevention of contamination and removal by exhaust 
ventilation or by dilutation. The government takes 
the position that this airborne contaminant, harmful 
airborne contaminant, rather could have been controlled 
or otherwise disposed of by the use of this device. 

Now, the study that was conducted by NIOSH, which is 
Exhibit P-5, was a study conducted of the dust 
exposure levels at that plant in 1979. This particular 
citation was issued in 1981. Now, absent any changes 
would the harmful effects of the airborne contaminants 
be any more or less in 1981 than they were in 1979 when 
the study was conducted? In other words, can I assume 
that once you have an airborne contaminant that is 
considered to be harmful to the types of tests, the typ 
of analyses that are done in this NIOSH thing, does 
that mean that all things being equal that that is it, 
from then on that 15 years being equal that that is it, 
from then on that 15 years later MSHA can come back and 
say the mine operator is being out of compliance based 
on that particular study? 

THE WITNESS: The answer to that is yes, and that is 
why I tried to underline or emphasize the first recomme 
tion of NIOSH that you must have engineering control, 
absent that engineering control the danger and in NI0S1 
point of view we call it imminent danger. We may have 
a quibble there with MSHA as to why they downgraded th^ 
as to not really an imminent danger but if you are 
reducing the definition of imminent danger you cannot 
expect abatement before bodily harm would insue and if 
you are offering the way your control or abatement this 
respiratory program, I can guarantee you that the 
respiratory program, given its fine particle size and 
problems people always have with the respiratory progr; 
that it just is not going to work. What we need to ha 1 
is engineering control. Absent that engineering cont-rt 
that danger will go on and on and people are going to ; 
sick. 


company as John Norton, and confirmed that respondent Harold Schmarje 
is the plant superintendent (Tr. 166). The plant operates on a five-day 
week, two shifts daily. 

Mr. La lumondiere identified exhibit P-8 as a copy of the citation 
he issued in this case on May 7, 1981, including the modification and 
termination after abatement of the conditions cited (Tr. 168). He 
also identified exhibit P-9 as the respondent’s dust control plan 
submitted to MSHA on April 14, 1980, and that is the plan referred to 
in his citation. He described the conditions cited, and stated the reaso: 
for issuing the citation, as follows (Tr. 168): 

A. The point that was in violation is that the 
ruff-buff bagging machine engineering controls 
were not being maintained on it and were not 
being utilized on it and the fact that it was tied 
in to the dust collection system to eliminate the 
contamination of the worker's atmosphere by 
removal of dust from the bagging operation. 

Mr. Lalumondiere confirmed that the specific dust control plan which 
was not followed is Item 4-E, which reads "A shroud will be installed or 
maintained at all bagging- machines" . He detailed the evolution of the 
respondent’s dust control plan, and confirmed that it was submitted after 
the plant had been shut down for noncompliance with the dust standards 
on March 18, 1980, and confirmed further that the plan was modeled after 
a similar plan submitted by one of the respondent's competitors, Illinois 
Minerals Company. The plan was voluntary, and the respondent participate 
in its formulation, modeled after a copy of the plan for Illinois Mineral 
and it was in fact the only plan accepted by MSHA in effect at the time 
he issued his citation of May 7, 1981 (Tr. 170-175). 

Mr. Lalumondiere confirmed that the plant was shut down as a result 
of certain Section 104(b) Orders on October 10, 1979, and these citations 
affected six occupations which were being performed within the mill, 
and without these occupations working, the mill could not operate and 
the respondent shut the entire operation down (Tr. 176). Subsequent 
modifications permitted the plant to be reopened and operated periodicall 
until such time as the dust control plan was submitted on March 18, 1980, 
at which time the plant was again reopened (Tr. 178). 


Mr. Lalumondiere testified that his belief that Mr. Schmarje knew 
about the requirement that the dust shroud be in place on the Ruff-Buff 


Mr. Lalumondiere stated that the bagger in question was originally 
installed sometime in early January 1981, but that it was actually 
received at the plant sometime in October 1979, but was left in the packii 
crate for some time. On numberous occasions subsequent to the installatic 
of the bagger, he was at the plant on inspections and observed the shroud 
lying on the floor by the door. It was his understanding that this 
shroud lying on the floor by the door was an old shroud which he believed 
was at one time installed on the old bagger, but sequently removed. Whil< 
was supposed to be attached to the new bagger he never saw it attached 
anytime prior to May 7, 1981. He confirmed that when he asked Mr. Schmar; 
why the shroud had not been attached to the bagger, Mr. Schmarje advised 
him that he had only planned to use the bagger for a short time in order 
to build up a stockpile, and saw no need in wasting time to attached the 
shroud (Tr. 262). 


Mr. Lalumondiere confirmed that when he issued the citation on 
May 7, 1981, Mr. Schmarje conceded that the dates shown on the bags of 
silica on the pallets found near the bagger were in fact the dates on 
which the product in question was bagged, and he also confirmed that at 
that time Mr. Schmarje admitted that the shroud was not in place on the 
bagger at the time the material was bagged (Tr. 263). 


Mr. Lalumondiere identified exhibits P-17 through P-19 as photographs 
of the bagging machine in question as it appeared after the shroud was 
installed and after the citation was abated (Tr. 266). He also identifiec 
exhibit R-6 as copies of notes which he made at the time he issued the 
citation in issue, and he read a notation from those notes as follows: 

Bags on pallets for days, from 11/12, all the way up through 5/5/81. 

This would indicate that the bagger is used regularly, as the superintend* 
stated it has been, and is being used for stockpiling" (Tr. 293). He 
confirmed that these notations, made on his inspector's statement, reflect 
his views that the bagger was used and had been used to bag the material : 
question (Tr. 294), He confirmed that three of the seven bags which he 
observed on the pallet near the bagger were stamp-dated May 5, 1981 (Tr. : 

that he observed seve " Pallets, each with 50 bags of 
ruff buff material stored on them, or a total of 350 bags (Tr. 298), 

Tn ,1 h “ e pa y ets weTe located in the same room as the bagger, approximati 
to 25 feet away from the machine (Tr. 300-301), 

conr a 1 n;.H Ija »r ,n !! lere “ n£ y med that one of the pallets which he observed 
(T “ bags ° f material, and they were dated May 5, 19! 

fully loaded ” n K° mly checking the da tes on the pallets which were 

nn b with J° ba 8 s eac b> he determined that the dates stamped 
on the bags were 11/12 to 12/17/80, and 1/8, 3/27, and 8/12/81 (Tr. 305). 


udg luc HiciLLnaj. wuxcu uc iuuuu on cne panel near cne macnine came rroir 
Mr. Schinarje, and he also confirmed that he never sampled any of the ruf 
material in question (Tr . 312-313). However, he did confirm that he did 
sample the material either on August 20 or 21, 1981 (Tr. 315). He also 
confirmed that Mr. Schinarje admitted to him that the bagger was used on 
the days indicated by the stamped dates on the bags of material stored 
on the pallet near the machine, and that Mr. Schmarje also stated that 
it was his intent to continue using the bagger to bag material until he 
had a stockpile built up (Tr. 317). 

M ax Slade , was re called, and again confirmed that he accompanied 
Mr. Lalumondiere on his inspection tour on May 7, 1981, and he described 
the conditions which he observed while he was with the inspector in the 
plant (Tr. 323-325). He confirmed that the dust which he observed in 
the plant came from "general dust from the entire plant, from all three 
bagging machines and from the various leaks around the plant" (Tr. 326). 
He also confirmed that he had no way knowing with any certainty that the 
"tracks of dust" he observed on the plant floor was in fact silica dust 
from the bagging machine which was cited in this case (Tr. 326). Mr. SI 
explanation as to why the plant was out of compliance on the day the 
citation in this case issued is reflected in the following colloquy 
(Tr. 328-333): 


A. * * * We went on through the plant, observing 
the leaks, which were numerous. One leak in particular 
on the roof of the building was a pile of silica several 
feet high that was dribbling down over the building and 
through the cracks and just permeating through the entire 
building. Dust in the air was visible. This is sub 
micron-size particles. One report shows that the medium- 
size particle is around five microns, which is of respirable- 
size. This size particle is not visible to the naked eye, 
unless it is in extremely high concentrations. Any time 
you can see dust of this size, it is a scientific fact 
that there is a violation , if it is silica. 

JUDGE KOUTRAS: All right. Stop right there. Would you 
then suggest a mandatory safety standard, in Part 57, that 
says whenever an inspector can visibly see with the naked 
eye airborne dust, that he knows is silica, that there 
is ipso facto a violation of this standard? 

THE WITNESS: No, sir, because you would have to have a 
particle-size distribution before you could make that 
determination. 


plant, you are saying that it is a known scientific 
fact that there has got to be a violation? 

THE WITNESS: That is right. 

JUDGE KOUTRAS: Why not just say that in the standards, 
if one can just come to the conclusion that by visibly 
looking at it and seeing dust flying that that is a 
violation? 

THE WITNESS: Then we would have to have a standard for 
every mine and for every different size distribution. 

JUDGE KOUTRAS: No, no. The standard could say for 
this particular mine. For example, if you know that they 
are mining Product "A" at Plant "A" and the inspector goes 
in there and sees Product "A" flying through the air, then 
that is a violation for that plant? 

THE WITNESS: We would end up with 15,000 standards. We 
would have to have a different standard for each operation. 

JUDGE KOUTRAS: Do you mean for each product that is mined? 

THE WITNESS: Yes. 

JUDGE KOUTRAS: There are 15,000 different types of products 
that are mined, in metal and nonmetal? 

THE WITNESS: Every silica plant has different size distribu- 
tions of the particles because they manufacture different 
types of material, different grades, proportionates. 

JUDGE KOUTRAS: So, in other words, if you have a plant 
that mines silica, not of the coarseness or the fineness 
or whatever the terms may be that is being mined at this 
plant, am I to assume that when you go to that plant 
and see it flying around, they may not be out of compliance. 

THE WITNESS: That is right. You would have to know the 
size distribution of the material, itself, before you 
could make that assumption. 



ipso facto, when I see it with my eye, that is a 
violation of the standard? 

THE WITNESS: Yes, sir. You could assume that. 

JUDGE KOUTRAS: Based on what? 

THE WITNESS: Based on the size of the material that 
they grind and bag in that operation. 

JUDGE KOUTRAS: Has what? Has already been tested? 

THE WITNESS: Has already been tested. 

JUDGE KOUTRAS: When? 

THE WITNESS: NIOSH tested it. We have tested it. 

They advertise it in their own literature as submierou 
size particles. This is the way it is adversited and 
sold. 

JUDGE KOUTRAS: But you can see that the inspector that 
issued this citation did not test it to support this 
particular violation, is that not so? 

THE WITNESS: He has cited it numerous times. He lias 
tested it numerous times. We have taken a hundred and 
twenty-some airborne samples in this operation. 

JUDGE KOUTRAS: Of Ruff-Buff? 

THE WITNESS: No, of the dust in this plant, which is 
in the same room with the Ruff-Buff and which is in 
the same general area and breathed by the same employees 

JUDGE KOUTRAS: Can I ask a question now, from a layman* 
point of view? Has the Ruff-Buff product, itself, the 
stuff that goes into that bag from that machine, ever 
been subjected to laboratory analysis? 

THE WITNESS: Yes, sir. It has been subjected to a 
size distribution. 


JUDGE KOUTRAS: When was that done? 



THE WITNESS: We have evidence, in evidence here, the 
NIOSH report, that gives the size distribution of 
the airborne contaminants. 

JUDGE KOUTRAS : So, in other words, what you are telling 
me is that the inspector goes out to the plant and, if 
he sees this very same bagging machine, with the shroud 
off, and sees dust flying all over the place and piled 
up there, he does not grab a handful of it and put it in a 
bag and label it and then — 

MR. SMITH: He does not have to. 

JUDGE KOUTRAS (continuing) — just a minute — issues a 
citation, sends that bag off for analysis, gets the result 
bach and then that will support, but that is not the 
procedure? Mr. Smith says he does not have to. Is that 
your understanding of how the inspector supports citations 
at this operation for dust violations? 

THE WITNESS: In many cases, wherever possible, the inspec 
will take a sample to support the violation. In this case 
there was no chance to take a sample. It is not needed 
in this case because all existing, outstanding citations 
in that very area are against the very people, the same 
people, that operate this Ruff-Buff machine. A sample 
was taken both before and after this May 7th date, all of 
which show noncompliance. 

JUDCE KOUTRAS: Were these outstanding citations against 
this very same machine or were they outstanding with 
respect to the people that work in the area which was 
sampled individually? 

THE WITNESS: Outstanding against the airborne contaminant 
in that area, of which this Ruff-Buff bagger is an integr? 
part. Any dust emanating from that bagger will contribute 
to the overall dust load of the mill and, as such, is a 
harmful airborne contaminant. 

JUDGE KOUTRAS: What you are saying is that for the severe 
months before this citation, there were some samples taker 
of the Social Security numbers and the job identification 


THE WITNESS: Yes, sir. 


JUDCE KOUTRAS: Citations issued? 

TE WITNESS: Yes, sir. 

JUDGE KOUTRAS: Citations are not going to be abated 
until they do something to reduce the levels of 
exposure to those individuals to bring them into 
compliance, correct? 

THE WITNESS: That is right. 

JUDGE KOUTRAS: And that this Ruff-Buff machine citation 
is an integral part of that entire picture? 

THE WITNESS: Yes, sir. 

With regard to Mr. Schmarje’s prior knowledge that the Ruff-Buff 
machine was used to bag the materials found by Inspector Lalumondiere 
on the pallets in question, Mr. Slade confirmed that he heard Mr. Schi 
state that this was in fact the case, and that he also heard him stat< 
that the material was bagged without the shroud being in place becaus< 
he wanted to build a stockpile so that the bagger could be moved to 
another location, and that he needed an additional few days to move t\ 
machine (Tr. 334). Mr. Slade also confirmed that the shroud he obser 1 
lying on .the floor had obviously not been used since it was covered w: 
dust and dirt, and in view of the fact that he also observed an accumi 
of silica material under the machine it was obvious to him that the 
bagger had been used to bag material without any dust collection syst> 
attached to it (Tr. 335). 

Mr. Slade Identified exhibits P-20 and P-21 as two proposed dust 
control plans for the plant in question, and the former is a compllan 
schedule covering five years, and the latter is a compliance plan spa 
a period of ten years (Tr. 338-341). He conceded, however, that ther^ 
is no specific regulatory requirement that a mine operator submit and 
adopt any specific dust control plan, or to seek MSHA r s approval for 
a plan (Tr. 353). lie also confirmed that at no time did MSHA agree 
that any engineering controls, except for the ones set forth in the 
April 14, 1980 dust control proposal, would be acceptable (Tr. 355). 
Mr. Slade identified exhibit P-22 as a letter dated May 21, 1981 whic 
sent to Mr. Norton concerning the conditions observed during the insp 
which led to the issuance of the citations in this case (Tr. 357). 


firmed that he observed the new ruff-buff bagger on May 7th, and also saw 
the shroud lying in the corner by a door leading to a parking lot, and 
the shroud was covered with dust. In view of the amount of dust on 
the shroud, Mr. Slade was of the opinion that it was on the floor more 
than a day or two prior to May 7th (Tr. 372). 

Mr. Slade stated that on May 7th he and Mr. Lalumondiere had a 
conversation concerning the partial pallet of ruff-buff material which 
was located near the machine. Mr. Slade observed seven bags on that 
pallet, and every bag which he could see was dated May 5th. He confirmed 
that no samples of the ruff-buff were taken, and no effort was made 
to record the dust levels on May 7th (Tr. 373). 

Respondent^ testimony and evidence 

John Morton , confirmed that he is the owner and sole stockholder of 
Tammsco, Inc., and has owned the company since 1973. He agreed that a 
shroud is an accepted engineering control measure for a bagger, and he 
confirmed that a new bagger was purchased in late 1979, and installed 
sometime in 1980, and that a shroud was subsequently installed upon 
it (Tr. 396). He described other dust control measures that he has 
taken since July 1979, and these included the acquisition and remodificat 
of dust collectors and the changing of circuits throughout the plant. 

He also confirmed that he has his own dust sampling devices which are 
used for monitoring purposes, but that he has contracted with several 
private companies to collect and analyze samples and to report to him 
in this regard, and some of these companies were among those recommended 
to him by MSHA. He confirmed that testing was conducted a week after 
the citation in question was issued (Tr. 396-399). 

Mr. Horton denied that the present condition of his plant is as 
bad as MSHA says it was in the past, and in his opinion, the plant has 
made improvements and progress since 1979 to achieve compliance with 
the required dust requirements (Tr. 401). 

Harold Schmarje , confirmed that he is respondent's plant manager, 
was hired in that capacity on February 20 or 21, 1980, and that he has 
four and one half years' experience as a hard rock miner working in 
underground mines. He also confirmed that he has experience as a plant 
engineer dealing with dust control shrouds, including the redesign of 
such devices. He conceded that such shrouds are acceptable engineering 
dust ‘control devices for baggers, and that a shroud was installed on 
the ruff-buff bagging machine at the time the machine was installed. In 



Mr. Schmarje testified that a day or two before the MSHA inspect i 
in question the bagger had been run into and damaged, and he instructs 
that it be cleaned up and either put back into service or taken "off t 
line" (Tr. 410). He confirmed that on the day of the inspection he tc 
the inspectors that the shroud had been in place, but that it had beer 
damaged and the machine was not in service. He conceded that he also 
stated to the inspectors that it was possible that the machine could 
have been used for a short period of time to remove the material that 
was in the bin, but that he did not know this was in fact the case. I 
denied ever telling anyone that he knew the shroud was off the bagger 
and that he used it in order to continue production. He explained fui 
as follows (Tr. 412-413): 

A. Well, what I did say is that, if the shroud 
were not on there and it had been run, explaining, 
you know, for the short period of time, "I doubt 
very much that it would contribute to any dust 
levels in the plant because that material is the 
heaviest material that we run." It is the residue, 
in other words. It has already been run through 
the system. It has physically and purposely been 
air swept twice and the fine particles, as much as 
possible, have been taken out of there to recover. 

I think, at the time, that I remarked some- 
thing like, "If there was something in the area of 
2 per cent of fine material left in there, I would 
doubt it very much and that would probably be 
adhered — " 

One of the problems that we have is that the 
particles have a tendency to develop a static charge 
and they have a tendency to stick together. One 
of our problems is trying to separate that. Now, 
we succeed in separating it when we put it through 
the air classifiers and such, but it will have a 
tendency to combine again afterwards. This is a 
problem they run into at the dispersion. 

At any rate, I made the comment that, "If 
there were any dust there, it would probably be so 
closely tied with the other materials that I doubt 
if it would be liberated at all." That was the 
gist of the conversation. 


trom anti atter tne installation or cue snroua, 
whenever it was, January or February, when that 
machine went on line, to the time just at, or about, 
the 7th of May, to your knowledge, did you ever 
order that shroud off or, to your knowledge, did 
you ever run that Ruff-Buff bagger, knowing that 
the shroud was not on it? Yes or no? 

A. No, sir. I never have. It has been damaged 
a couple of times, slightly, and then put back into 
shape, but no, sir, I never ordered in that manner. 

On cross-examination , Mr. Schmarje confirmed that he had previousl 
been interviewed by MS HA special investigator Dennis Uaeuber and that h 
had received a copy of that interview. However, he insisted that his 
statements made to Mr. Haeuberwere taken out of context and that is 
the reason why he refused to sign the statement (Tr. 141). He identifi 
exhibit P-24 as a copy of the interview, and MSHA’s counsel confirmed 
that the interview was not tape recorded or taken down by a shorthand 
reporter, but that Mr. Haeiber wrote down the questions as well as the 
responses made to those answers, and then had it transcribed and sent 
to Mr. Schmarje for his review and signature. Counsel explained that 
the normal procedure was to tape record such interviews, but that 
Mr. Schmarje refused to have this done (Tr. 422). Counsel also confirir 
that such statements are not taken under oath since the Investigator 
has no authority to administer such oaths (Tr. 422-423). 

Mr. Schmarje testified as to certain contradictory statements made 
in the interview and he explained some of the recorded answers given 
to Inspector Haeubar (Tr. 435-443). He also explained some of his intet 
answers as follows (Tr. 451-465): 

THE WITNESS: "Do you have an explanation of why the 
Ruff-Buff machine was allowed to operate without a 
shroud in place?" 

Again, I would have qualified it, that I would 
not have allowed the machine to run without the 
shroud in place and, if it had been run, it would 
have been run only to empty out the material that 
was left in. 


JUDGE KOUTRAS; What was your response to that? 



judge KUuIKAS : Now, when he asked you to explain 
why you allowed it to operate without a shroud and 
you responded, "When I saw that machine in operation", 
that leads me to believe that when you saw it in 
operation, it did not have the shroud on it, by 
your response . 

THE WITNESS: I did not see it in operation. I saw 
that the machine did not have the shroud on it. I 
told the men to make sure that thing is emptied out. 

Now, if I may go back, maybe I can simplify this and 
clear it up . 

That machine was in a position that was subject 
to being — what would I say? It was in an inconvenient 
area, because the forklifts were coming through there 
off-and-on, traveling through that particular area, when 
they would pick up the material from the neo-sil 
bagging area. 

1 had slated to move that machine, also, to go 
and reconstruct the machine, itself, because it is 
now — it was a pressure flow type of bagger and we were 
experimenting with trying to go to an air flow type 
bagger. We had already slated to move the machine, 
to put it. into a different position, for two reasons: 

To test if the air flow type of machine would work 
with that particular product and, if it would, perhaps 
we could use with finer products; and the other reason 
was to eliminate an elevator, which is one of the 
problems with regard to a dust source. Elevators are 
very difficult to seal up around bearings and such. 

That is the reason why it was slated to be moved. 

Now, the machine, itself, with regard to the 
question there-I would not have said that 1 allowed 
the machine to run without a shroud on it. I do not 
do things like that. The only reason that it — 

During the period of time — in other words, if the 
shroud was damaged and it was off of there, if there 
was any product left in that machine, it had to be 
emptied out. That is what I am trying to say. 

JUDGE KOUTRAS: And they would use it to get that 
material out? 



I do not know. 


But the only way to get it out of there, and 
the least dusty way to get it out of there, is to 
put it in a bag. Otherwise, you have to dump it 
out either into n vat or a bin or on the floor. And 
I would have qualified the statement and explained it 
thoroughly. 

* * * JUDGE KOUTRAS: Mr. Schmarje, I am having just 
a little trouble comprehending this. On May 7th the 
inspector comes in and gives you this citation, right? 

THE WITNESS: Yes, sir. 

JUDGE KOUTRAS: Are you telling me that the shroud 
had been knocked off a couple of days before he got 
there on May 7th? 

THE WITNESS: The shroud was not actually knocked 
off. It had to have been removed, cut off of there. 

JUDGE KOUTRAS: With a blow torch? 

THE WITNESS: Yes, I would assume so. 

JUDGE KOUTRAS: From that very machine? 

THE WITNESS: From that machine, I would assume so. 

JUDGE KOUTRAS: Well, what is this accident we have 
all been hearing about? 

THE WITNESS: Well, the machine was in a bad position 
and, if they just bumped the shroud, it jams the 
scales and then the machine cannot be — 

JUDGE KOUTRAS: So they have to take it off? 

THE WITNESS: If it is just a light bump, they 
can usually push it back in shape, so on and so forth. 
That is one of the reasons why we wanted to move the 
darn thing, because it was in a bad position. Now, 
if they bump it real hard, they are going to jam the 



THE WITNESS: Yes, sir. 


JUDGE KOUTRAS (continuing) — what explanation did 
you give him as to why It was off the machine? 

THE WITNESS: I told him it had probably been humped 
into . 

JUDGE KOUTRAS: Probably been bumped into. 

THE WITNESS: And they removed the — 

JUDGE KOUTRAS: And they probably removed it. 

THE WITNESS: And the machine was — 

JUDGE KOUTRAS: And they probably cut it off with 
a blow torch, and they probably laid it by the door. 

Is that what you told them? 

THE WITNESS: I did not say probably all— 

JUDGE KOUTRAS: But would you not know, as plant 
superintendent, if this device had been knocked into 
and somebody took it iff and laid it aside? Why 
would you have to find out sometime later from your 
lawyer — 

THE WITNESS: No, sir. I knew that it had been 
taken off. I saw that the machine was — Let me 
back up. On Hay 7th the inspectors came in. 

JUDGE KOUTRAS: Right. 

THE WITNESS: O.K. Now, it was approximately a day 
or two before that I had seen that the shroud was off 
the machine. 

JUDGE KOUTRAS: O.K., and laying there — 

THE WITNESS: Right. So I assumed that the machine 
had been run into again and that they had removed 
the shroud. I told them, I said, "Get that thing 
cleaned down. Take it off the line and shut it down.* 1 


it was off and laying clown was oecauue soiueuouy 
probably bumped into it — 

THE WITNESS : That is right. 

JUDGE KOUTRAS (continuing)— and took it off to do 
something with it? 

THE WITNESS: Correct, for repair. 

JUDGE KOUTRAS : You are the plant superintendent? 

THE WITNESS: Yes, sir. 

JUDGE KOUTRAS: Why would you make those assumption 
without finding out what did happen to this thing a 
when it is going to be repaired, who did it, and wh 
they are going to put it back? 

THE WITNESS: Unfortunately, I ordered that it be 
repaired and put back into condition. 

JUDGE KOUTRAS: Who did you tell that to? 

THE WITNESS: That I do not know. It may have beer 
my assistant. It may have been one of the mechanic 

Mr. S c lunar je testified that the silica mined by his company ar 
at the plant In question is 99 percent pure silica, but he denied I 
it was all respirable since it may contain other impurities. lie cc 
that the ruff-buff product in question was pure silica, and he alsc 
conceded that the original characterization of the silica mined by 
as "amorphous" was a misnomer, and that sometime after 1.979, after 
the silica to high-powered microscopic testing, it was discovered I 
was in fact composed of a micro-crystalline structure. He confirm! 
silica processed at his plant is mined from an underground incline 
some six miles from the plant, and the silica is transported to th< 
by truck (Tr. 268-470) . The processed silica is used for a number 
purposes, including paints, plastics, abrasion rubber, etc. (Tr. 4' 

Mr. Schmarje described the process followed in the production 
ruff-buff material In question, and he confirmed that neither his i 
MSHA have ever sampled the ruff-buff. He explained that the ruff-1 


Since the ruff-buff is of a heavier particle size, he did not believe 
it was as damaging as the other silica dust processed at the plant (Tr, 

When asked why MSHA would insist that he have a shroud on the ruff-1 
nachine if it is not harmful, Mr. Schmarje stated that his position was 
that since the dust control plan called for a dust control shroud on 
each machine in the plant, he would insist that it be placed on the ruff 
oagger. He also alluded to the fact that the NIOSH study in question 
assumed that no matter where silica was present in his plant, it was a 
respirable health hazard. He agreed that if it can be established that 
ruff-buff is respirable, then it would be a hazard, and he further expla 
Ills answer as follows (Tr. 4 77): 

THE WITNESS: A standard is for an eight-hour period. 

It’s time-weighted period, I understand, and it is 
10 milligrams per cubic meter on time-weighted. What 
I’m saying is that that machine is never operated 
for an eight-hour period and that the percentage of 
fine, respirable dust that would be in there would be 
so negligible with regard to any testing of such that 
it would not show up. It wouldn’t even appear. 

JUDGE KOUTRAS: What standard do you believe MSHA 
is holding you to? 

THE WITNESS: They are holding me to the standard of 
maintaining a dust collection system on the bagger 
and it was in place. We complied with those standards, 
according to the April 14 dust control plan, which had 
subsequent plans submitted with regard to it. 

Mr. Schmarje confirmed that he was not with the inspectors when the 
found the partial pallet near the ruff-buff bagging machine, nor was he 
present when they sifted through the bags of material on the pallet. He 
conceded that the ruff-buff material in those bags was bagged by the 
machine In question, but he denied telling the inspectors that the mater 
was bagged with the dust shroud off, that he knew it was off, and that 
he instructed the bagger operator to go ahead and bag the material anywa 
(Tr. 487). He stated that he explained to the inspectors that the bagge 
had apparently been damaged, and that when he discovered the shroud was 
off he instructed the operator to clean the machine out and to take out 
all of the ruff-buff material left in the machine storage bin. Since 
there were seven bags of material on the pallet, he had no way of knowir 


used on* a regular basis, that the material bagged with that machine 
minimal , and that it is used for the purpose of building up a wareh< 
stockpile. Once the inventory is reduced, the machine is again u e. 
build up a stockpile (Tr. 491, 492-493). Hr. Schmane conceded tha 
ruff-buff bagging machine was used to bag the materials which were j 
dated 11/12/80, 12/12/80, 12/17/80, 1/8/81, 3/27/81, and 5/5/81, as 
by the inspector on exhibit P-15 (Tr. 494). He also agreed that th. 
machine must have been installed at least as early as November 12, 
(Tr. 494). 


Ernest Butler , testified that he is employed by the respondent 
a maintenance man, and he confirmed that he is a welder and that hi. 
include the repair of the machines in the plant. He confiimed that 
new ruff-buff bagging machine was acquired "somewhere around .1980 
replacement for the old one. He stated that he installed the dust 
on the new machine when that machine was installed, and that the sh 
was the one which was previously on the old machine (Tr. 504). The 
installation was made by welding the shroud onto the machine, and h 
explained how this was done (Tr. 505-506). 


Mr. Butler stated that during the week of May 7, 1981, foreman 
told him that someone had called and requested that a shroud be ins 
on the ruff-buff bagger, and when he went to look for the shroud he 
found in "standing back towards the maintenance shop", and It did n 
have an accumulation of dust on it. Mr. Pool told him had someone 
called him and Mr. Pool said "ernie, will you put that shroud back 
(Tr. 507).' Mr. Butler then "went to repair the shroud so I could p 
back on". During a conversation with Lee Kirby, another maintenanc 
Mr. Kirby informed him that the shroud had been damaged when it was 
into by a fork lift. Mr. Butler stated further that he believed th 
shroud had been damaged the day before he was told to reinstall it 
he had previously seen it on the machine the day before when he LeC 
his work shift (Tr. 508). Mr. Butler described the damage, and the 
repairs which he made (Tr. 509). He identified exhibit R-9 as his 
worksheet, dated May 8, 1981, and there is a notation "worked on re 
machine. Put hood back on" (Tr. 511). 


On cross-examination , Mr. Butler confirmed that he made the or 
installation of the shroud on the machine the same time the machine 

d not recall the precise dates (Tr. 512). He 
knowledge since the original installation of 
ff the machine except for the time he re 
Tr. 514), and had it been off any other 
t because he is the only welder availabl 
e also was of the opinion that the shroi 


hat he was told that the mechanic on the second shift cut the shroud 
ff with a welding torch after it was damaged, and someone stacked in 
he corner, and he was instructed to repair it and reattach it. Mr. Butler 
Iso indicated that the mechanic who cut it off "can weld, but not very 
ood" (Tr. 517). 

In response to further questions, Mr. Butler identified exhibits 17, 18. 
nd 19 as photographs of the shroud in question, and he indicated that 
hey must have been taken after he reattached the shroud (Tr. 520). He 
Iso indicated that he could not remember speaking with anyone about the 
hroud at the time the citation Issued on May 7, 1981, including the 
nspector, and he confirmed that his work shift is from 7:00 a.m. to 
:0G p.m. (Tr. 520). He identified Inspector Lalumondiere in the hearing 
oora, acknowledged that he knew he was an inspector, but he denied that 
e knew that Mr. Lalumondiere was the person who issued the citation in 
uestion, and he denied that he had ever discussed the citation with him 
Tr. 521). In response to further questions as to how long the shroud 
ay have been off the machine prior to May 8, 1981, Mr. Butler testified 
s follows (Tr. 522-523) : 

Q. Does it surprise you to hear that Mr. Schmarje 
even said that thing was off on May 5? That's two 
days earlier, at the very least. 

(No response.) 

BY MR. SMITH: 

Q. Well, you don't have to answer the question. If 
you can't answer it, you don't have to. If I tell 
you that, in point of fact, that shroud was off on 
May 5, 1981, which is some three days before you 
repaired it or put it back on, as you put it, 

May 8, 1981, does that surprise you in anyway? 

A. Yes, it does. 

* * * * 

Q. Mr. Butler, in other words, would it be your 
testimony that it could have been the 5th or the 6th — 
is it consistent with your understanding of this that 
it could have been the 5th or the 6th that it was 
knocked off? 


day, I usually waix oy - „ ouestlon 

sta' su 

would you have known about it- 


THE WITNESS: Yes, sir. 

r5 «;- 

».t .. »ld respondent 'a coii iisel 

'■the day" he ran into the ruff-buff machine with a fork Lift ^ was 
operating, that he didn’t think he had ^ne much damage bnl f *L bad 
about it and went home after the incident Or. 527). >«r- Kiston rcviewea 

his work "time card" shown to him by respondent s counsel, and he confirmed 
that it reflects that he worked eight hours on Monday and Tuesday, but 
that on Wednesday, the record only reflects 5.5 hours, and lie believed 
that is the day he left work after hitting the machine and damaging the 
shroud (Tr. 529-530). He told no one about leaving work early, tmU 
not remember discussing the incident with any supervisor and he did 
not know when management found out about it (Tr. 531). lie also confirmed 
that he was afraid he would be fired (Tr. 531). 


George Storm , testified that he was employed by the respondent as a 
mill operator, and he confirmed that he has operated the old and new 
ruff-buff machines in question. He could not state when the new machine 
was acquired, but he confirmed that he has used it over a period of six 
or eight months. He stated that he ran the machine no more than once 
a month, and that he has run the new one 10 or 15 times (Tr. 533). Prior 
to May 1981, he may have run it "more than five times", but always with 
the dust shroud in place and he never operated it without a shroud 
(Tr. 534). He identified a copy of exhibit R-ll, as a statement in questio 
and answer form which was sent to him for his signature after an interview 
with MSHA’s investigator, and he stated that he never returned a signed 
statement (Tr. 536). Mr. Storm also identified the deceased mechanic 
who removed the damaged shroud as his brother Henry Storm, and confirmed 
that they both worked the second shift at the time in question (Tr. 536). 


Wayne Vik , testified that he is employed by the respondent as a 
mine foreman, and also serves as the Union labor representative. He 
•confirmed that at one time the company had an old Regis Ruff-Buff gagging 
machine, and subsequently purchased a new one. He did not know when 
the new one was actually installed, but knew that it had been in the plant 
for a number of months (Tr. 538). He confirmed that during the period 
January to May of 1981, he had occasion to go through the plant on a daily 
basis, and that he never observed the bagger in question without the shrou 
on it (Tr . 539). As far as he knew, the shroud was always affixed to 


question or answer contused nr. ncp.ee ur, 


On cross-examination , Mr. Vik confirmed that in May 1981, he was 
the underground foreman, but spent the morning in the mill and the rest 
of the day in the mine, and he conceded that he was not always around 
the mill area (Tr. 547). Mr. Vik. stated that he was present during the 
special investigator's interview with Mr. McKee, but he could not recall 
the date. MSHA's counsel quoted several "questions and answers" from a 
copy of that interview, and in response to a question as to whether he 
recalled Mr. McKee's responses, Mr. Vik stated that he vaguely remembere 
them, but took no notes. He also stated that while he discussed the 
interview with Mr. McKee the next day, he could not recall the specific 
question that Mr. McKee had in mind when he said he gave a "wrong answer 
(Tr. 449-550) . 

Inspector Lalumondiere was recalled by the Court, and he confirmed 
that exhibit P-15, a copy of his field notes made during the inspection 
in question, reflect the dates that he found on the bagged ruff-buff 
product which he found on the pallet by the machine. He confirmed furth 
that Mr. Schmarje acknowledged that the dates shown on the baggs on 
question reflected the dates on which the materials were bagged by the 
machine, When asked if Mr. Schmarje was questioned as to whether the du 
shroud was on or off the machine on each of the days that the machine 
was used to bag the materials found on the pallet, he responded as 
follows (Tr. 576-577): 

JUDGE KOUTRAS: Did he tell you, also, that on the 
dates that those, reflected on those bags, that when 
that material was bagged, that the shroud was off it 
and he knew it was off it? Like, for example, that 
December 1980 date on there. 

THE WITNESS: On the dates that are in question here, 

I asked him if he had run this bagger on this date. 

He said, "Yes, I had." I asked him why isn't the 
shroud on. I said, "Had you had it on there?" We 
specifically asked him — he was asked, yes. 

JUDGE KOUTRAS: You asked him, "Did you use this 

machine to bag this material on December — on November 12, 

1980?" 


THE WITNESS: On these different dates — 


THE WITNESS: 1 don’t remember exactly how I asked 
him the question. I asked him if he had put the 
shroud on when he bagged it, and he said that he had 
never put the shroud on. 

JUDGE KOUTRAS: He said he never put the shroud on 
when he bagged this material on those dates? 

THE WITNESS: That's right. 

JUDGE KOUTRAS: That's what he told you? 

THE WITNESS: Yes, sir. 

JUDGE KOUTRAS: Why is it that in your notes anywhere 
this seems like a pretty incriminating statement on 
his part. Why wouldn’t you put that in your field nc 

THE WITNESS: Well, if I had to do it over, I’d put t 
lot more things in them, sir, but — 

MR. SMITH (interrupting): It is in the inspector's 
statement. 


THE WITNESS: I believe I put it in the inspector's 
statement that he stated that he had used it. 

JUDGE KOUTRAS: Using it is one thing but using it 
without the bagger is another. 

THE WITNESS: Used it without the shroud. 

JUDGE KOUTRAS: On all those dates? 

THE WITNESS: Yes, sir. 

MR. SMITH: I think it's one of the respondent's 
exhibits . 


When asked about his "inspector's statement" (Exhibit R- 
umondiere conceded that there is no documentation for the all, 
admission by Mt. Schmarje that the bagging machine was oper, 


of the days that he noted the machine was used to bag the ruff-buff, 
and he confirmed that the reason he did not issue any citations on 
the days he observed the dust shroud off the machine was that it was 
not in use on those days (Tr. 581). He also confirmed it was possifc 
that the shroud was off the machine and lying on the floor because t 
machine was not being used. However, when he found the dates on the 
indicating that the machine had been used, he questioned Mr. S china rj 
prior assertions that the machine had not been used (Tr. 582). 

Mr. Lalumondiere also conceded that his '’inspector’s notes" do 
reflect any notations concerning his observations that the shroucl he 
observed was "gathering dust". He also confirmed that Mr. Schmarje 
nothing to him about the shroud being bumped or damaged by a fork li 
(Tr. 585), and in response to additional questions stated as follow? 
(Tr. 588-589): 

JUDGE KOUTRAS: O.K, You walked in the mine and you 
saw the shroud over there on three or four different 
occasions . 

THE WITNESS: Right. 

JUDGE KOUTRAS: When I asked you why you didn't issue 
a citation and why you just simply brought it to 
Mr. Schmarje' s attention, your response was, "I 
didn't issue a citation. Judge, because they weren't 
using the machine." 

THE WITNESS: Well, I think I better clarify that. 

I said, maybe you didn’t understand me, that I wouldn't 
issue a citation because this was a new machine, it was 
installed, and according to what he told me, they were 
still in the process of getting things working to the 
way they should on there. 

JUDGE KOUTRAS: I see. 

THE WITNESS: Therefore, I would not issue a citation. 

When you get into one where they operate it all the time 
and you go in there and there’s evidence of it, then 
it's a different situation. 

JUDGE KOUTRAS: If you had not found those bags with 
those dates on them, you wouldn't have cited them? 


By agreement of the parties, and with leave of the Court, de 
of additional witnesses were taken by the parties and were submit 
accepted for the record. The deposition of former MS HA Special I: 
Dennis haeuber was taken by petitioner's counsel on November 3, 19 
Mr. Haeuier confirmed that he is presently employed as Safety Dire. 
Mulzer Crushed Stone Company, Tell City, Indiana. Included as ex. 
Mr. Haeuber’s deposition are the following documents: 

1. Mr. Haeuber’s investigative report dated July 11, 
1981, concerning his "Investigation of a Possible Know!: 
and Willful Violation at Tammsco Inc." 

2. A one page handwritten natation made by Mr. Haeuber 
during his investigation. 

3. A memorandum prepared by Mr. Haeuber, dated May 18, 
1981, concerning a conversation with Inspector Lalumond 

4. A copy of an interview conducted by Mr. Haeuber wit 
Harold Schmarje on June 17, 1981. 

5. A copy of an interview conducted by Mr. Haeuber wit 
John Norton on June 17, 1981. 

6. Handwritten notations made by Mr. Haeuber during Ch 
aforementioned interviews, including a handwritten "add 
memorandum prepared by Mr. Haeuber concerning the resul 
laboratory tests conducted on ruff-buff samples obtaine 
Inspector Lalumondiere on August 5, 1981. 

Mr, Haeuber confirmed that he conducted the special investig 
in question and that all of the documents affixed to his deposit! 
part of his official report of investigation. He confirmed that 
May 18, 1981, he and Inspector Lalumondiere had a conference cone 
the inspection of May 7, 1981, and that Mr. Lalumondiere told him 
Mr. Schmarje had admitted to him that he knew that the cited cond 
existed, but that he had to produce or stockpile the ruff-buff pr 
Mr. Haeuber also confirmed that after his interview with Mr. Sehm 
on June 17, 1981, Mr. Schmarje stated that "it was quite obvious 
the ruff-buff bagging machine had been in use without the shroud 
in place. We would not deny that fact, but we believe that the. r 
product is heavy enough to stay out of suspension" (Tr. 8). Mr. 
stated that he made a notation of that statement, and it is inclu 
an exhibit to his deposition (Tr. 10). 


machine every time it was operating. In fact, Mr. Haeuber stated that 
just the opposite is true, and that Hr. Schinarje admitted that the shroud 
was off the machine when it was operated, and he explained that it was 
off because the April 14, 1980 dust plan had been superceded, and that 
the shroud was not needed because the silica materials were coarse and 
would not be suspended in air (Tr. 16). Mr. Haeuber also stated that 
at no time during the interview did Mr. Schmarje inform him that the 
bagging machine had been run into by a forklife or that the shroud had 
been knocked off (Tr. 17, 23). 

With regard to the changes made by Mr. Norton on his interview statei 
Mr. Haeuber stated that the date-stamp on the front of the statement refL 
that it was received in his office on July 22, 1981 (Tr. 32). Mr. Norton 
addition to his statement indicating that the shroud had been damaged was 
the first time anyone had mentioned this (Tr. 33). 

On cross-examination , Mr. Haeuber confirmed that from 1978 to 1981, 
inspected the respondent's plant less than ten times, and that Mr. Lalumo 
also inspected the plant during those years and that they would be on 
inspections together (Tr. 71). Mr. Haeuber also confirmed that he assume 
the duties of a "special investigator" or "safety and health specialist" 
in July 1979 (Tr. 74), and that the only two silica mines he inspected 
were Tammsco and Illinois Mineral (Tr. 76) . 

Mr. Haeuber explained the procedure for Initiating a special 
investigation, and he confirmed that after Inspector Lalumondiere issued 
the section 104(d)(1) citation, they discussed the citation, and Mr. llaeu 
then recommended an investigation by filling out the "willful violation r 
form which is attached as an exhibit to his deposition (Tr. 100). His 
investigation actually began on June 17, 1981 when he visited the plant t 
conduct his interviews, and on that day he met with Mr. Schmarje and 
Mr. Norton and explained the procedures he would follow In conducting his 
investigation (Tr. 106-108). 

Mr. Haeuber stated that after Mr. Norton's corrected statement refle 
his assertion that the machine in question had been damaged was received 
in his office, he spoke to no one about the statement and did not pursue 
matter further. He stated that he assumed his complaints processor sent 
statement to MSHA's office in Arlington, Virginia, and he explained why 
he did not pursue the matter further as follows (Tr. 136-138): 

Q. So, it's your testimony that knowing this, of the 
damage of the shroud or at least the possibility of 
it, you discussed it with nobody? 


Q. You don't think it has a bearing on these proceed 

A. It's an alleged. 

* * * * 

Q. Given this allegation, Mr. Hacuber, wouldn't you 
it reasonable to pursue it? 

A. Mo, I do not. 

Q. Why not? Would you explain that? 

A. Because, for one thing, Mr. Schmarje already indi 
that he knew the shroud was off and continued to let 
machine operate. For the second thing, this thing. . 
this correction that Mr. Morton made was only hearsay 
don't think it was pertinent to the investigation or 
case. And if it came out, let it come out in court. 

Q. So, it's your feeling that the allegation of dam: 
to the shroud, at or about the time of the violation, 
not pertinent to the case? 

MR. SMITH: 

He didn't say that. He included it with his rej 
for everybody to see. 

Q. In other words, you didn't investigate the possil 
of this being a fact, is that right? 

A. All the facts that were obtained during the inte: 
indicated that there was no damage to the shroud. T! 
was nothing mentioned about damage to the shroud. Mi 
word. 

Q. Did you investigate the possibility of the truth 
allegation? 

A. What do you mean? 

Q. Did you do anything about it once you knew it? 

A. No , I did not. 


A. It would have been sent to Arlington, Virginia, in the 
Final Report of the investigation into the 104(d)(1). 

Q. You included the shroud damage allegation in a report 
to Arlington? 

A. I would have included the copy of the interview that 
Mr. Norton sent back to the Vincennes office. I would have 
sent that or had my Complaint Processor send that to Arlington 
to be included in their copy of the investigation. 

Q. And when would you have done that, Mr. Haeuber? 

A. I don't know when my Complaint Processor did it. 

Q. Would you have done it at or about the time you received 
the corrected statement? 

A. Sure, sure. I would say so. 

In response to further questions, Mr. Haeuber stated that on previou 
occasions when he was inspecting the plant for leaks in the duct work or 
emissions, he would take respirable silica dust samples. However, he 
denied that he ever directed anyone to take any dust samples after the 
citation was issued by Mr. Lalumondiere , but was aware of the fact that 
such samples were taken, and that he included those results as part of 
his report by the memorandum which is attached to his deposition (Tr. 174 

In a separate continuation of Mr. Haeuber's deposition, there is 
attached the following documents: 

1. List of exhibits. 

2. Mr. Haeuber's notes and interviews with Otha McKee and 
Lee Kirby. 

Respondent's Mill Operator, Otha McKee was interviewed by Inspector 
Haeuber on June 17, 1981, and a copy of that "question and answer" interv 
is a part of the record in this case, and it is also attached to Mr. McKe 
deposition taken by petitioner's counsel on November 3, 1982. Pertinent 
portions of that interview are as follows: 


that a shroud and ductwork shall be connected into the dust 
collecting system? 


A. No. 

Q. Did anyone tell you that the shroud was supposed to be in 
place when this bagging machine was in operation? 


A. No. 


Q. Are you familiar with the company dust control plan as submitted 
by Tammsco, Inc. to the Mine Safety and Health Administration? 

A. Yes. I wasn't really familiar with that particular item. 

Q. How long had you had experience operating the Rough Buff 
bagging machine before the citation of May 7, 1981? 

A. I don't think that the Rough Buff bagger was operated more 
than several times prior to that date. 

Q. Was the shroud ever in place when you were operating the Rough 
Buff machine? 

A. Yes, after the citation was issued on May 7, 1981. 

Q. Do you know what percent silica the Rough Buff product 
contains? 


A. No. 


Q. Do you have any idea what airborne respirable silica bearing 
dust does to human lungs? 

A, Yes. 

Q. Do you believe that when you were operating the Rough Buff 
bagging machine without the benefit of a shroud and ductwork 
to the dust collector that when you were bagging the product, 
you were afforded all the protection available? 

A. Yes. 

Q. What type of protection were you afforded? 



Q. You've had the opportunity to operate the Rough Buff bagger 
with the shroud off and with it in place. Can you see any 
difference in the airborne dust? 

A. I can’t see any great difference. 

Q. Is there anything else that you can think of that we haven’t 
discussed that might aid in the conducting of this investigation; 

A. This plant pays more attention to training to make employees 
aware of hazards of silica. 

In his deposition , Mr. McKee claimed he was confused about Mr. Haeubei 
e of the term "shroud", and while he specifically rememberd the shroud 
ing in place after the citation issued, he stated that he could not 
call whether it was in place when he operated the machine, and when 
ked whether he specifically recalled operating the machine two days 
fore the citation issued, he stated he could not recall (Tr. 11). He 
so confirmed that he did not return a signed copy of the statement 
cause he believed that it was inaccurate (Tr. 12). 

Mr. McKee stated that he was not present during the inspection of 
y 7, 1981, and did not know when the violation was cited. He learned 
out the incident for the first time when he was interviewed by Mr. Haeubt 
d he reiterated that he could not recall whether the shroud was on the 
chine on May 5, 1981 (Tr. 22). 

The deposition of respondent’s mechanic Lee Kirby was taken by the 
titioner on November 3, 1982. Mr. Kirby confirmed that he was previously 
terviewed by Inspector Haeuber on November 18, 1981, and identified his 
uestion and answer" statement of that date, and a copy is attached 
his deposition. Mr. Kirby could not recall what he did with the statenu 
nt to him by Mr. Haeuber for his signature, and Mr. Kirby was questioned 
petitioner’s counsel about the following questions and answers which 
pear on the statement in question: 

Q. As a maintenance man, have you had the opportunity to work 
on the shroud and ductwork on the Rough Buff bagging machine? 
When? 

A. Yes. 

Q. Prior to May 5, 1981, did you disconnect the collecting 
shroud and ductwork at the Rough Buff bagger? 


Q> Who do you take your orders or instructions from? 
A. Harold. 

Q. Have you seen the Rough Buff bagger In operation 
last two months? 

A. Yes. 

Q. Would that have been before or after Hay 7, 1981, 
the citation was issued? 

A. It would have been after May 7, 1981, when the sh 
was on. 

Q. Do you know the approximate date when the Neosil 
Buff baggers were swapped? 

A. Possibly the first of the year, maybe January. 

Q. Were you instructed to connect or to leave discov 
the shroud and ductwork of the Rough Buff bagger? 

A. I think it was on for a period before May 7, 1981 
then the shroud and ductwork were removed for some re 
never replaced. 

Q. Who gave you these instruction? 

A. I would not know for sure because I was not invo. 
taking it off. 

When asked whether he remembered the questions and answer: 
replied "I don't remember. It's been so long, 1 actually don' 
Mr. Kirby stated that prior to May 7, 1981, the bagging machin- 
was disconnected and "sitting in the corner" and the shroud w a; 
he could not recall how long it was there (Tr. 10). The ruff- 
was eventually exchanged for a neosil bagger. 

Mr. Kirby confirmed that he did not know Inspector Lalumo 
also confirmed that prior to May 7, 1981, the ruff-buff machin 
connected, and the dust shroud was off the machine and he obse 
lying in the corner (Tr. 11). He stated further that prior to 


"knocked off", he explained that the shroud had been hit: and bent, and 
while he personally did not see the condition of the shroud Paul Riston 
told him that it had been hit. He also stated that he was not involved 
in the shroud repair work (Tr. 16). When asked whether he observed the 
ruff-buff bagger on a daily basis, Mr. Kirby responded that he "didn't 
pay any attention to it ,r (Tr. 17). He confirmed that he personally did 
not observe the shroud, and was simply told that it was knocked off (Tr. 

Mr. Kirby stated that at some point in time a new or different ruff- 
bagger was put into production and that he and someone else installed a 
shroud on It as soon as it was put into production. Subsequently, when 
the ruff-buff bagger was exchanged for the neosil bagger, the machine ant 
the shroud were disconnected and were placed "over by the door in the coi 
The ruff-buff bagger was again moved back into production, and he and 
Henry Storm put the shroud back on, and the machine continued to operate 
with the shroud attached. He next worked on the ruff-buff shroud when 
he and Ernie Butler put the shroud back on after Mr. Riston told him that 
it had been knocked loose (Tr. 19-21). In summary, he stated that there 
were two occasions when he and Ernie Butler put the ruff-buff bagger 
shroud on, and one occasion when he and Henry Storm put it back on. In 
the meantime, the shroud and the bagger were "sitting over in the corner 1 
(Tr. 22). 

Mr. Kirby stated that he did not know whether the shroud was on 
or off the machine when it was operated by Mr. McKee on May 5, 1981, and 
he confirmed that he could not personally state whether or not the 
shroud was on the machine everytime it was used prior to the time of the 
inspection (Tr. 24). 

Neil Handley , employed at MSHA's assessment office in Wisconsin, 
was deposed by respondent's counsel on November 4, 1982. In reference 
to a telephone conference held on July 21, 1981, with regard to the 
citations in question, he stated that he could not recall a conversation 
with Mr. Schmarje on that day, but confirmed that he has had a number 
of conversations with Mr. Schmarje in the past. Mr. Handley confirmed 
that he spoke with MSHA Inspector Roesler about the citations sometime 
in July 1981, and Mr. Roesler confirmed that the dust shroud was off the 
ruff-buff machine at the time of the inspection in question (Tr. 6). 

Mr. Handley denied that he ever spoke with Mr. Slade or with Mr. Petrie, 
and he identified his "conference worksheet", a copy of which is attache' 
to his deposition. He confirmed several notations he made on this docum 
and the notations reflect that Mr. Handley "talked to Ray Roesler and 
Dennis Haeuber. Roesler says that during the inspection Mr. Schmarje 
admitted he knew this shroud was not in place. Dennie Haeuber indicates 
that during his special investigation similar information was developed" 
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The deposition of D r. Aurel Goodwin , MSHA's Deputy Administrator 
for Metal and Nonmetal Mine Safety and Health, Arlington, Virginia, was 
taken by respondents' counsel on November 4, 1982, and It is a matter 
of record in this case. Dr. Goodwin was asked to identify a number of 
documents which are labeled RD-1 through RD-22, they are included as 
exhibits to his deposition, and some of them are copies of exhibits made 
a part of the record during the hearing in this case. 

Discussion 


Background and history concerning respondent's silica dust problems . 

TAMMSCO, INC., the corporate respondent in this case, is an Illinois 
Corporation engaged in the processing and sale in interstate commerce 
of various grades of silica products. The company Mill Is a silica-produe 
plant, operated since 1973 by the Corporation, and Mr. John Norton is 
president and sole stockholder. Respondent Harold Schmarje has been plant 
manager since approximately February of 1980, and during the material time 
involved in this case in 1981, he supervised a work force of approximately 
17 to 22 miners. In 1981, approximately 16,000 to 17,000 tons of silica 
was produced by the plant, utilizing some 45,000 manhours, and the plant 
is usually operated two shifts per day, five days a week. The primary 
use of the silica product is for the processing of paints, and the materia 
involved in the instant proceeding is "ruff-buff", and respondent asserts 
that it is the "coarsest product manufactured by the company". 

The silica bearing ore is extracted from underground mines located 
several miles from the plant and mill site and it is transported there 
by truck. At the mill, the ore is crushed by means of a pulverizer, and 
the crushed ore is conveyed to a kiln dryer where it is heated, and then 
through a series of pebble mills for fine grinding. From these mills, 
the finely ground material is conveyed or "air swept" through air classifl 
where it is separated by specification into various product grades. The 
various grades of materials are then conveyed to large storage bins by 
bucket elevators, and then to large cone shaped hoppers located above, and 
attached to, three bagging machines or "bagging stations" for packaging. 
After packaging or "bagging" at the "bagging stations", the material 
is placed on pallets and then transported by forklift truck to the warehot 
for storage to await sale and shipment by rail or truck to customers. 

At the time the citation issued on May 7, 1981, there were three 
bagging stations in the mill building: dual spout, neosil, and ruff-buff. 
The mill itself is a building of about 100,000 square feet, and it is 
separate .and distinct from the crusher building and the warehouse, which 
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art of the record here, exhibit P-17 through P-19. 

The record in this case reflects that MSHA’s interest in respondent's 
ilica producing plant began sometime in 1973 when it inspected the facili 
egan sampling the silica dust, and as a result of those tests, began 
ssuing notices, citations, and orders for noncompliance with the requirem 
f the mandatory dust standards found at 30 CFR 57.5-1 and 57.5-5. Accord 
o the testimony of Max Slade, he first became aware of the silica dust 
roblems at the plant in 1976, and he was concerned about the respondent's 
oor dust compliance record, as well as its advertising claims that its 
roduct was an amorphous type silica and not as harmful as the crystalline 
ype silica. Since MSHA’s laboratory analysis reflected that it was the 
ore harmful type (crystalline), MSUA requested that the National Institut 
or Occupational Safety and Health (NIOSH) conduct an environmental and 
edical survey study of current and former employees of the plant to 
etermine if workers were currently being exposed to hazardous levels 
f silica dust and to determine the prevalence of silicosis among current 
nd former workers. That study was conducted on July 23, 25, and 26, 1979 
nd the results are part of the record in this case (Exhibit P-5). 

Following the NIOSH study, respondent's plant was effectively shut 
own by MS HA on October 10, 19 79, through the issuance of section 104(b) 
ithdrawal orders because of the respondent's failure to comply with a 
umber of outstanding dust violations which had previously been issued 
uring February, September, and November 1979. The citations were issued 
ecause six of the occupations tested at the plant were found to be out 
f compliance with the applicable dust standards, and without those six 
ccupations working, the plant could not operate. Exhibit P-2 is a six-pa 
able listing the notices, citations, and orders served on the respondent 
or violations of section 57.5-1 and 57.5-5 from 1974 to May 7, 1981. 

MSHA's closing of the plant in October 1979, resulted in a series of 
eetings and exchanges of communications and correspondence between the 
espondent, one Congressman, MSHA’s local and National enforcement and 
taff personnel, MSHA's legal counsel, respondent's legal counsel, and 
fficials of the Union representing the plant employees. My personal 
bservation, after reviewing and wading through the voluminous record in 
his case, is that this flurry of activity came about because: (1) NXOSH’s 
haracterization of the silica dust problems at the plant as "an imminent 
anger" caught MSHA's attention, and MSRA wished to insure compliance 
ith the applicable dust standards; (2) the plant closing caught responder 
ttention, and respondent was seeking a way to stay in operation while 


all of these concerns. 


In order to comprehend the scope and magnitude of MSHA s ei 
efforts at the plant in question, I deem it appropriate to revic 
record of the citations, notices, orders, and other enforcement 
taken by MSHA's inspection force prior to May 7, 1981, the date 
the citations in the instant proceedings were issued. In this i 
included among exhibits P-16 in these proceedings are copies of 
citations issued by Inspector Jack Lester on March 20, 1979 , eac 
charge a violation of mandatory standard section 57.5-5, because 
inspector believed that the two-spout bagger, the clean-up man, 
operator, and the mill operator were all out of compliance with 
permissible dust exposure levels (Citation Nos. 365172, 365173, 
365175). In each instance the inspector noted that even though 
workers were wearing respirators, "administrative or engineering 
were not being used to control the contaminant and eliminate the 
respirators". The abatement time for each of the citations was 
inspector as April 20, 1979, and in each instance the inspector 
the abatement time several times, up to and including August 10. 
his justification for doing so is noted as "This dust citation j 
extended on the basis of the company's abatement plan". 

On October 10, 1979, Inspector Lalumondiere Issued four sec 
withdrawal orders, Nos. 366580, 366581, 366582, and 366583, aftc 
that the time for abatement of the previously issued citations c 
should not be further extended, and the reason for not extending 
abatement time further is noted as "efforts to control tills dust 
did not warrant further extension". He ordered withdrawal of Li 
milling operation, the entire mill building, the pulverizer crui 
the two spout bagger. 

On April 14-15, 1980 , Inspectors Lalumondiere, Rocsler, ant 
conducted an inspection of the plant while it was still under tl 
viously issued closure orders of October 10, 1979, and copies ol 
report, as well as the actions taken as a result of that inspecl 
found in Exhibit P-10. Those documents reflect that the closure 
were terminated, the citations were "reinstated", and the abater 
were further extended. As justification for these actions, Insj 
Lalumondiere noted as follows: 

In accordance with the company's respirable dust 
control plan of April 14, 1980, a good faith effort 
to install feasible engineering controls is now 


In his "field notes" attached as part of Exhib Lt P-10, Inspector I 
made the following notation: 

The ruff-buff bagger was just being reinstalled, and 
the neosil bagger had a capture velocity of about 
350 F.P.M. When we checked the two spout bagger, we 
were getting a capture velocity of 400 FPM. This was 
considered adequate and within that recommended by 
Denver Tech. Support. A new slide had been installed 
at the elevator of the crusher to the storage tank 
and the leaks in the crusher elevator had been repaired. 

When I checked the if 3 elevator, the section that had 
been leaking so bad before had been replaced. The 
clean up in the mill and throughout the warehouse was 
good as it had been washed down. We terminated the 
orders and reinstated the (6) six dust citations. When 
we got ready to leave the property, we tried to explain 
to Mr. Smarje [sic] that the place would have to be kept 
in its present condition if he wanted to operate, and 
at this time he became very arrogant. Ray told him that 
if he did not keep the place in a clean condition and 
did not keep his leaks repaired, he could be assured that 
he would not operate and we left it at that. 

Exhibit P-11 are copies of section 104(b) closure orders issued b 
MSHA Inspectors Jack Lester and Bruce Dial on June 27, 1980 , and they 
all cite violations of section 57.5-5. The areas affected by the clos 
orders are shown as "two spout bagger", "fork lift", "mill building", 
"crusher building", and in each instance the inspector noted that "the 
company failed to follow the dust control plan submitted to MSHA on 
April 14, 1980". Inspector Dial's field notes, included as part of Ex 
state in part as follows: 

* * Mr. Smarje [sic] came in and said that we picked 

a good day to come and shut them down, because everything 
was wrong. He also told us that they were not following 
the plan that they drew up for wrapping the pallets. 

* * We left the property and went to a table in a 
park to talk about the orders and write them. While 

we were writing the orders a Mr. Norton "owner" came to 
the table and ask [sic] what we found. Jack told him 


that he was going to call his attorney then. 

* * We went back to the plant at 10:10 and issued 
the withdrawal orders. Jack spoke with there [sic] 
attorney and we waited till 10:45 to see if the plant 
was being shut down. We left the plant and called 

Ray Rossler [sic] and he told us to return to the office 

Mr. Lester's "field notes" contain the following notations: 

Stnarje [sic], when asked about plastic wrapping the 
palletized material, stated that he had not been comply!: 
with that part of the plan. Only 8 of the 69 pallets in 
the warehouse was wrapped. * * The attorney for 

Tammsco talked to me on the phone before we left and 
wanted me to call Dr. Goodwin. I informed Smarje [sic] 
that I would have to go through proper channels in order 
to converse with Dr. Goodwin, and that he would be 
contacted after we returned to the office. 

Mr. Lester's and Mr. Dial's field notes both make reference t 
"two spout bagger", and they observed that the area around it was 
washed down by employees, but that the dust collector in the catch 
was plugged up on one of the spouts, but that two men were immedia 
put to work on this. No mention is made of the ruff-buff bagger. 

On July 1, 1980 , Inspector Lester rescinded his previous clos 
orders concerning the two-spout bagger and the crusher operator, a 
reinstated the citation and extended the abatement time. He did s 
precisely the same reasons as Inspector Lalumondiere on April 14-1 
(Exhibit P-16). 

On August 20, 1980 , Inspector Lalumondiere issued four sectio 
withdrawal orders affecting the mill clean-up man, the mill opera t 
the crusher operator, and the two spout bagger, as his stated reas 
for doing were "due to the lack of good faith effort being put for 
by operator and failure to follow dust control plan, this citation 
not warrant further extension" (Exhibit P-16). He also issued wit 
orders for fork life operator and the bag stacker for the same rea 
(Exhibit P-12). Mr. Lalumondiere T s "field notes", regarding these 
contain the following notations: 

* * * There was a pile of dust about six inches hi 

behind the two spout bagger where the catch basin had 
filled and was spilling over. 

* * * There uec a Karl 1ml/ -I *- r — a 



to and including July 6, 1982 (Exhibit P-16). 


Exhibit P-14 is an April 13, 1981, memorandum report from Inspector 
Lalumondiere to Mr. Slade concerning a dust survey conducted at the plan 
on March 10-11, 1981. Aside from the results of the survey which are 
attached to the memorandum, Mr. Lalumondiere presents a narrative summer' 
concerning his observations, and it includes observations of "piles of: 
silica dust", "dust collectors venting dust like a steam engine into the 
atmosphere", "leaking equipment", "dust blowing everywhere" by the main 
elevator for the 2-spout bagger, "only a few pallets were wrapped", and 
he concluded his report by stating that "I could see no great improvemen 
of the conditions at Tamms co other than the fact that the employees are 
more conscientious when it comes to wearing a respirator". 

As a result of the dust survey of March 10-11, 1981, Inspector Bruc 
issued a citation on April 6, 1981, No. 0500426 (Exhibit P-16), citing a 
violation of section 57.5-5 because the laboratory results from the sili 
bearing dust for the neosil bagger was out of compliance. Inspector Di 
concluded that a violation existed on March 11, 1981, the day the sample 
was taken, but he indicated on the face of the citation form that "this 
citation is issued on April 6, 1981." He fixed the abatement time as 
July 8, 1981, and I nspector Lalumondiere extended the abatement times to 
September 8, 1981, December 8, 1981, and February 25, 1982. 

The compliance extensions through February 25, 1982, were made 
pending receipt of the results of dust resampling and recalculation 
to determine the shift weighted average exposure of the neosil bagger, 
after, on March 16 and May 17, 1982, Inspector Donald Baker , after notin 
the results of the dust tests for the neosil bagger, extended the time 
for compliance to April 26 and July 6, 1982, and in both instances he 
noted that the extensions were made "to allow time for additional engine 
controls to be performed", and he also explained the dates on which he 
wrote the extensions of the abatement times as "due to the delay in gett 
the samples analyzed". 

Respondent's "dust control plans". 

It should be noted at the outset that there are no mandatory MSHA 
regulations or standards requiring a mine operator subject to the mandat 
health and safety standards found in Part 57, Title 30, Code of Federal 
Regulations, to submit or adopt any specific dust control plan, or to su 



so-called dust control pj.au ui «!'**■*. 

example of this. 

Respondent's "dust control plan” Is in the form of a -Letter 
April 14, 1980, from John Norton to MSHA’s Vincennes, Indiana f: 
(Exhibit P-9). The letter states that it is in response from M, 
revised plan, and Hr. Norton agrees to follow the itemized dust 
measures set forth in the letter. Item 4(e) states that shrou. 
installed and maintained on all bagging machines . Also includi 
the dust control measures are provisions for "clean-up as neces; 
prevent silica from becoming airborne, "immediate clean-up" of ; 
spills, repair of leaks, daily and periodic pre-shift and on-sh 
inspections bv a supervisor, dust control measures for equiproen 
measures to insure personal respiratory protection tor all empl' 
Attached to the exhibit is a December 18, 1979, Tamms co Inc. no 
all employees concerning the company's program for the use, c.le 
repairing of respirators. 

Inspector Lalumondiere's testimony reflects that the "plan 
about after one of the respondent's competitors, Illinois Miner 
faced with a closure order from MSHA for noncomp 1 lance with the 
standards, asked for an expedited hearing. According to Mr. La 
after the start of the hearing, the parties reached a coinpromis 
which permitted Illinois Minerals to resume its operation as lo 
the company agreed to submit a written "dust control plan" deta 
its proposed dust control methods. Faced with a similar closur 
and in an attempt to have his plant reopened, Mr. Lalumondiere 
that on advice of MSHA's legal counsel, Tammsco's President, Jo 
was advised that the plant could be reopened, but only if Mr. N 
submitted a plan similar to that submitted by Illinois Minerals 
Mr. Norton's request, Mr. Lalumondiere permitted Mr. Norton to 
the provisions of the Illinois Minerals plan, and it was subseq 
submitted by Mr. Norton in his letter of April 14, 1980, and Mr 
stated that both plans were basically the same (Tr. 171-172). 

During the course of the hearing, as well as during the t& 
various depositions, respondent's counsel maintained that the r 
dust control plan of April 14, 1980, was superceded by a subseq 
dated September 23, 1980 (exhibit R-8) . Although Mr. Norton m£ 
to both plans in his interview statement filed with Inspector 1 
was asked no questions concerning these plans by either party c 
hearing, and he gave no testimony on this issue. His prior con 
Inspector Hawuber concerning the April 14, 1980, plan is on ass 
page two of his corrected statement that "this plan was dictate 


I take note of the fact that the September 23d plan does not prov 
for any dust control shrouds. In fact, the "plan 1 ’ consists of four pa 
graphs, and an attachment which is dated June 20, 1980, titled "Cost ti 
Upgrade Production", and it appears to be some sort of preliminary cos 
analysis for two phases covering the years 1980-1989 and 1989-1990. T 
four paragraphs on the face of the plan itself are as follows: 

By means of inspection, repair and clean-up, dust 
levels will be maintained at or below conditions 
existing at the onset of the Mine Safety and Health 
Administration PAR program (September 1980). 

Above dust levels will be monitored by equipment 
specifically designed for measuring respirable dust 
and under the supervision of a neutral party. 

Efforts to bring the plant into dust standard com- 
pliance will continue. An overview of the plan to 
accomplish this is marked exhibit A and attached 
hereto . 

Respiratory protection will be provided and the 
respirator program will be consistent with American 
National Standards Institute requirements for a 
respiratory protective program. 

In arguing both the existence of the September 23, 1980 plan, and 
in support of his assertion that it superceded the April 14, 1980 plan 
respondent's counsel produced several documents received for the recor 
as exhibits R-7, R-8, and R-13. These documents are a letter dated 
July 10, 1981, addressed to MSHA's office in Arlington, Virginia, for 
the attention of Mr. Slade, a copy of an MSHA "buck slip" or "routing 
dated 3/26/81, addressed to Mr. Slade from Inspector Roesler, enclosin 
a copy of the 9/23/80 plan, and a document dated August 4, 1981, which 
is Mr. Schmarje's "corrected" version of his interview with Inspector 
Haeuber in which Mr. Schmarje makes reference to the 9/23/80 plan. In 
addition, attached to the deposition taken of Dr. Goodwin is a copy of 
letter dated March 20, 1981, to Dr. Goodwin from Mr. Norton, in which 
Mr. Norton makes reference to the September 25, 1980 plan, a letter da 
July 30, 1981, to Congressman Paul Simon from Mr. Norton, in which Mr. 
makes reference to the plan, and a letter dated July 15, 1981, from 
Mr. Schmarje to MSHA assessment officer Neil Handley, which also makes 
reference to the plan. 


acceptable (Tr. 355). 


, nuestions concerning the two plans, 

In response to certain ben * inC ln pursuing the existence 

respondent's counsel asserted respondent was acting in goo 

of the second plan was to establish th° P dld not repeal 

faith (Tr. 344). Counse conceded that the secon^P ^ ^ ^ 

the April 14, 1980, requiremen that the d feasible and acceptabl 

maintained on the bagging -chin in l^ded that the shroud was .,uac 

^hTdevL: 0 ^™ 1 ^-!*^ 5 ’ His concern is reflected in the following 
colloquy at Tr. 347-349: 


JUDGE KOUTRAS: But what you are saying is that 
"Judge, if you find for the respondent in this case, 
on the fact of this case, and dismiss the citation, 
that means we can take all these devices off all 
these machines, because we are coming up with a 
better — we are coming up with a ten-year plan. 


HR. COGRLAN: No, I am not saying that, Judge. 

I am not saying that at all. I am saying that the 
Secretary is obliged to do certain things under 
the case law with reference to each plan or submission. 
In other words, it would appear as though the 
Secretary appears to be continually negotiating. The 
Secretary must not continue to negotiate. He has a 
duty to expressly tell the operator, "Look, we are not 
negotiating. I want to remind you that there is no 
revision. There is no refinement. There is no 
carryover." We are not talking about that. What we 
are talking about is that you are obliged to keep your 
agreement. We are not revising it. 


Now, in coal, as you know better than 1, they have 
very definite standards and, in coal, the operator 
has some very special remedies, but in metal, nonmetal, 
and especially underground, they just do not have it. 
There is no statutory authority for the plans. 


Now, what concerns roe is this: This the one definitely 
had overhanging it for many months, in conversation 
with various people, criminal sanctions threatened [sic]. 
I, personally, was advised of this. 


JUDGE KOUTRAS: I understand. 



JUDGE KOUTRAS : Mr. Coghlan, my only observation to 
that is that what MSHA probably could do, and probably 
should have done, to dispell any notion that they are 
doing it piecemeal is to shut the plant down and leave 
it shut down. 

MR. COGHLAN j So that everybody knows. 

JUDGE KOUTRAS: But what happens in the real world is 
that the operator will do anything in his power to terminate 
that citation. He will promise MSHA the moon. That is 
what he did in this case. It is obvious to me in this 
letter . 

When asked by the Court why there is no mandatory standard requiri 
a mine operator to submit a dust control plan, Mr. Slade responded as 
follows (Tr. 352-354): 

JUDGE KOUTRAS: You know, but I have asked this question 
time and time again: Why is there not a standard that 
requires them to come up with a plan? 

MR. COGHLAN: That is my question. 

JUDGE KOUTRAS: I will ask it again, Mr. Slade. What is 
the answer? 0 

THE WITNESS: Because we have never been able to get 
one through public hearings and ALJs. 

JUDGE KOUTRAS: What do you mean, "ALJs"? Do you mean 
to tell me that the Secretary cannot propose a rule to amend 
"57" to include a provision in there that requires a mine 
operator in metal or nonmetal to submit a dust control plan? 

THE WITNESS: He can propose It, but the objections are 
usually so strenuous — 

JUDGE KOUTRAS: Has it ever been proposed? 

THE WITNESS: Yes, sir, it has. 

JUDGE KOUTRAS: Has it ever gone to a rulemaking hearing 
before the Administrative Law Judge of the Labor Department, 
because we are out of the rule-making business now? 



int w± ; 


ill lUdiiy 1-dsea, yea. 


JUDGE KOUTRAS: I am talking about the specific proposal, 
rule-making, for a requirement that mine operators submit 
a plan to MSHA for review. 

THE WITNESS: Well, there are Presidential guidelines and 
such that demand a reduction in paper work. They demand 
to — 

JUDGE KOUTRAS (interrupting): In my humble opinion, the 
lack of such a specific mandatory standard generates more 
paper work rather than cutting it down, because what I see 
in this case is plans done by correspondence and by law firms 
and by Congressmen and by lawyers in the Solicitor's Office. 

That is the way these plans are written. I am suggesting 
to you, Mr. Slade, that you promulgate a standard that tells 
any mine operator, "You are required to come up with a plan 
within X number of days of starting to dig that first piece 
of whatever you are digging there, and you submit that plan 
to MSHA for their review. We will give you suggestions and 
the guidelines and, once you go through the filtering process, 
there is the requirement." 

THE WITNESS: I assure you that the air quality standards under 
proposal right now will include that proposal. 

Findings and Conclusions 


In Docket No. LAKE 81-190-M, the corporate operator Tammsco Inc. 
is charged under section 110(a) of the Act with a violation of mandatory 
standard 30 CFR 57.5-5. The citation charges that on May 7, 1981, the 
ruff-buff bagging machine, which is in use, was not hooked into the dust 
collection system of the mill as stated in a dust control plan submitted 
by the company on April 14, 1980. In Docket No. LAKE 82-65-M, Respondent 
Harold Schmarje, the plant manager, is charged under section 110(c) 
of the Act with knowingly authorizing, ordering, or carrying out this same 
alleged violation as an agent of Tammsco Inc. 

The interpretation and application of the term "knowingly" as used 
in the Act has been the subject of litigation before this Commission. 

H5HA v. Eve rett Propst and Robert Stemple . 3 FMSHRC 304 (1981). In MSHA 


.lit: iui.iuwj.ug utbu dt > skl iutlii xn u . a . v. oweet: oriar, i,nc. , i* . oupp . 

;d.S.C. 1950): 

1 [Kjnowingly , ' as used in the Act, does not have any 
meaning of bad faith or evil purpose or criminal intent. 

Its meaning is rather that used in contract law, where 
it means knowing or having reason to know. A person 
has reason to know when he has such information as would 
lead a person exercising reasonable care to acquire 
knowledge of the fact in question or to infer its existence. 

In Richardson , the Commission held that its interpretation of the 
:erm "knowingly" was consistent with both the statutory language and 
:he remedial intent of the Act, and expressly stated that "if a person 
.n a position to protect employee safety and health fails to act on the 
>asis of information that gives him knowledge or reason to know of the 
ixistence of a violative condition, he has acted knowingly and in a mannei 
:ontrary to the remedial nature of the statute". On appeal to the Sixth 
lircuit, the Court affirmed the Commission's decision, Richardso n v. 
lecretary of Labor, FMSHRC , 689 F.2d 632, decided October 1, 1982. */ 

The respondents in these proceedings are charged with violations of 
landatory standard section 57.5-5. This standard requires that employee 
:xposure to harmful airborne contaminants be controlled, insofar as feasil 
>y prevention of contamination, removed by exhaust ventilation, or by 
lilution with uncontaminated air. Thus, the standard on its face, does 
lot require the complete elimination of such harmful airborne contaminant: 
_t simply requires that employee exposure be controlled by prevention, 
removal, or dilution, and these control measures are directly dependent 
>n the development and application of feasible and acceptable engineering 
control measures so as to insure that any employee exposure is limited to 
>r does not exceed those exposure levels mandated by the threshold limit 
values mandated by mandatory section 57.5-1. Section 57.5-5, contains 
:wo exceptions. The first exception comes into play if no accepted engini 
lust control measures have been developed. In this case, employees may 
?ork for reasonable periods of time in concentrations of airborne contamii 
exceeding permissible levels as long as they wear respirators, and as 
.ong as the company's "respirator program" meets the requirements of 
subsections (a), (b) , and (c) of section 57.5-5. A second limited except 
Ls dictated by the "nature of the work involved", i.e., occasional 
m tries into contaminated areas while establishing controls, performing 
naintenance, or conducting investigations, and in these cases employees 
ire required to wear respirators. 


MSHA has the burden of proof in these proceedings, and it must estab 
)Y a preponderance of the credible testimony and evidence that (1) employ 


fibrosis of the lungs marked by shortness of br 
and resulting from prolonged inhalation of silicc 
dusts by those, as stonecutters, asbestos workers, 
miners, regularly exposed to such dusts. 


According to the information contained in the preface to th- 
Booklet published by the ACGIH, the term "threshold limit values 
to airborne concentrations of substances and represent condition 
which it is believed that nearly all workers may be repeatedly e 
after day without adverse effect. These values refer to time we 
concentrations for a 7 or 8 hour workday and AO hour workweek, a 
amount and nature of the information available for establishing 
varies from substance to substance. 


The specific threshold limit values for contaminants are se 
in section 57.5-1, which adopts by reference the dust exposure l 
set out in the 1973 edition of the American Conference of Gover 
Industrial Hygienists (ACGIH) publication TLV's Threshold T.imi t 
for Chemical. Substances in Workroom Air (exhibit P-4). The TLV 
limit valueT which establishes~the maximum exposure for any parti 
contaminant is obtained by a formula found in this publication. 

Although the respondent in this case initially indicated Lh 
believed its silica products to be of the amorphous type, the re 
this case establishes that it is crystalline, and the respondent 
that this was the case. The TLV formula for crystalline silica 
out at pgs. 32-33 of the ACGIH TLV Values, exhibit P-4, and In 0 
dated Hay 21, 1981, from Max Slade to Mr. John Norton, Mr. Slade 
in pertinent part as follows: 

In your letter to Representative Simon you say 
that, 'the MSHA allowable dust level in the work- 
place environment total is .1 milligram in eight 
hours.' This is a misconception, the MSHA allowable 
limit for airborne respirable dust is expressed by 
the formula 10 + (% Quartz + 2), and is listed in 
milligrams of dust per cubic meter of air (mg/iP) . 

For dust containing 50 percent free crystalline 
silica (quartz) the allowable limit would be 10 + 

52 or 0.192 mg/m . The average white male under 
a moderate work load will breathe approximately 22 
cubic meters of air in an 8-hour work day. If this 
air contained .192 mg/m^ of dust, a person would 
breathe 4.22 milligrams of dust in 8 hours or 21.1 


e adequacy of control measures". Thus, it seems clear to me that there 
a direct inter-relationship between the mandatory standards found 
sections 57.5-1, 57.5-2, and 57.5-5, and that the clear intent of these 
andards is to provide a regulatory mechanism for addressing dust hazards 
establishing requirements for (1) identifying the existence of hazardous 
st levels in the working environment, (2) seeking means to control employi 
posure to such hazards, and (3) providing a means for a mine operator 
address the problem and come up with workable solutions. 

Respondents' defense to the citations is the assertion that on May 6, 
a shroud which had been welded on to the ruff bugg bagging machine 
s knocked off and demolished by a fork life operator. Further, responden 
intained that the new ruff buff bagger had been in place since January 19i 
d that it was operated intermittently by Mr. George Storm, who stated 
at he never operated the bagger without the shroud (Tr. 218-219). Counsel 
so maintained that Mr. Storm had previously told MSHA investigator 
nnis Haeuber that the shroud was always on the machine when he operated 
(Tr. 221). He also maintained that the shroud which was installed on 
e new bagger was in fact the shroud which was on the old bagger, and that 
ter the new one was moved to its present location, the old shroud was 
lded on the bagger after some modifications were made to accommodate 
(Tr. 221). He argued further that the plant as it was on July 23, 1979, 
s not the same as on May 7, 1981, and that no valid sample was taken 
at day to substantiate the violation (Tr. 223). 

With regard to the lack of samples, respondent's counsel asserted 
at in this case MSHA has the burden of establishing by a preponderance 
the evidence that there was exposure to harmful airborne contaminants, 
d while It need not test every machine in the plant, if MSHA believes 
at the ruff-buff product in question exposed an employee to contamination 
any given day, It must sample and test the material to support that 
nc.lusion on the day It claims the employee was over-exposed (Tr . 384-385) 
unsel conceded, however, that if samples were taken a few days before 
e citation here was issued, and they were found to be out of compliance, 
en one can assume that on those days, employees were in fact exposed 
harmful airborne contaminants (Tr. 384). 

MSHA's counsel argued that the physical conditions (airborne silica) 
the plant which Mr. Slade and Mr. Lalumondiere observed on the day of 
e inspection in question, coupled with the fact that dust samples taken 
fore and after that date showed the plant was still out of compliance 
e important factors in any determination concerning the presence of 


that the citations be dismissed on the grounds that n&HA nas xaiiea to 
establish employee exposure to harmful airborne contaminants by means 
of prevention, removal, or dilution. Counsel asserted that MSHA's eviden 
failed to establish the exposure necessary to establish the violations, 
and that evidence of harmful exposure two years earlier is insufficient 
to establish the kinds of violations issued on May 7, 1981. He concluded 
that any prior sampling was done at times unrelated to the alleged violat 
in question <Tr. 393-394). The motion was DENIED (Tr. 394). 

MSHA's failure to test or sample the ruff-buff material in question 

MSHA’s mandatory air quality standards as found in section 55.5-1, 

56.5- 1, and 57.5-1, as well as the requirements for controlling employee 
exposure to harmful airborne contaminants as found in sections 55.5-5, 

56.5- 5, and 57.5-5, has been the subject of litigation before this 
Commission and the courts, and a review of some of these cases follows 
below. In each instance cited, the question of whether MS HA had establis 
a violation of the airborne contaminant control requirements of sections 

55.5- 5 and 57.5-5, were dependent on dust samples and tests, based on the 
TLV requirements found in sections 55.5-1 and 57.5-1. Further, the quest 
of whether a particular airborne dust contaminant was "harmful", and 
whether employees were unduly exposed to such dusts, has consistently 
been determined by testing and sampling to establish that employee exposu 
to such dust exceeded the recognized TLV. 

MS HA v. Washington Construction C ompany. DF.NV 79-371-PM, 3 FMSHRC , 21 
decided September 14, 1981, involved a quartzite quarry in which the 
respondent was charged with violations of section 57.5-5, because the 
results of the sampling of three miners in regard to airborne contaminant 
revealed that they were subjected to harmful exposure based upon the 
threshold limit values adopted in accordance with the regulation. The 
cited miners were exposed to ten, six, and three times the allowable 
limits, and while they were wearing respirators, the evidence established 
that accepted engineering control measures (water sprays) could have been 
applied in order to control the amount of airborne contaminants, thus 
permitting the respondent to be in compliance without the use of respirat 

MSHA v * Johnson, Stewart & Johnson Mining Company , WEST 79-1 7 5-M, 
decided August 17, 1981, 3 FMSHRC 1937, involved a citation for a violati 
of section 56.5-5, after a pit laborer, who was sampled for dust exposure 
during a period of 445 minutes, was exposed to silica bearing dust in 
the amount of .92 milligrams per cubic meter. The Judge found that accor 
to the threshold limit value adopted by the regulations, .42 milligrams p 


ft.prix id, 1 ^ 01 , J ir-iotiKL, yb4, Juage Moore took note or the tact that out 
of the nine cases involving alleged violations of section 55.5-5, which 
he had docketed for trial, eight were dismissed on motion by MSHA on 
the ground that there was no evidence to support the citations. With 
regard to the remaining case, the citation alleged that the quartz-beari 
dust level around a floor jaw crusher operator was 1.02 Mg/m , where the 
threshold limit value (TLV) was .49 Mg/m^, and that feasible engineering 
or administrative controls were not being used to reduce the dust levels 
to the point where respirators could be eliminated. Judge Moore vacated 
the citation, and he did so on the ground that MSIIA’s testing procedures 
were flawed and suspect, and that the testimony of its laboratory techni 
in support of the citation was confused and unclear. 

MSHA v. Pacer Corporation , DENV 79-257-M, decided by Judge Michels 
on August 28, 1979, 1 FMSHRC 1081, involved a citation for an alleged 
violation of section 55.5-1, and the citation there charged that a rock 
sorter was exposed to silica dust in excess of that permitted under 
section 55.5-l(a). Judge Michel's decision contains a comprehensive 
review of MSHA’s dust sampling procedures, and based on the facts presen 
he vacated the citation and dismissed the case on the ground that the sa 
results in support of the citation in question contained unexplained wid 
variations in the percent of free silica found in the samples, and that 
the inaccuracy and uncertainty of the testing methods, as demonstrated 
by the record before him, led him to conclude that a violation had not 
been established. Although the Commission directed review of this decis 
in October 1979, it subsequently vacated its order for review in April 1 

MSHA v. DiCamillo Brothers Mining Company , WEST 81-210-M, April 21, 
4 FMSHRC 718, involved a citation issued for a violation of section 57.5 
after a miner died when he was exposed to an excessive buildup of carbon 
monoxide, as determined by tests taken the same afternoon of the acciden 
Although the fatality apparently occurred when the ventilation was 
’'circuited", the Judge held that the operator had an absolute obligation 
to insure that the contamination limits set out in section 57.5-5, as 
expressed in TLV's, were not exceeded. 

In a recent case decided on March 21, 1983, by the 10th Circuit Cor 
of Appeals, Climax Molybdenum v. Secretary of Labor & F M SHRC , No. 80-21 8 
the Court affirmed the Commission’s decision in Climax Molybdenum Co. , 
DENV 70-102-M, 2 FMSHRC 2748 (Oct. 1980), 1 FMSHRC 1044 (Aug. 1979 
decision by ALJ Michels), affirming Judge Michel's dismissal of Climax's 
application for review of citations charging it with alleged violations 
of the mandatory dust standards found in mandatory standards 30 CFR 57.5 
and 57.5-5. Judge Michel's dismissal of the case prior to a hearing 


to such declaratory relief, the court made the following observations at 
10 of its "slip opinion": 

We rec ogniz e that in the case before us , there exists 
consi d erab le uncertainty reg arding the proper inter- 
pretation of the FMSHA dus t regal a t ions . W e jure 
sympathetic to the plight of industries that mus t 
structure thei r operations and make long-term capita l 
i nvestments in the face of this uncertain regulatory 
environment . Nevertheless, the scope of our review 
of the Commission's denial of declaratory relief is 
limited to a determination of whether the Commission 
abused its discretion. In this case, the Commission 
provided reasonable justifications for the denial of 
Climax's request for declaratory relief. The Commiss ion 
noted that the present dust regulations were u nclear, 
in part, because the government's position on dust 
regu l ation is presently undergoing refor mulation . 

The Commission may reasonably withhold declaratory 
relief in anticipation of a clearer exposition of 
government policy. The Commission also suggested that 
Climax has shown no special need for declaratory relief; 

Climax faces no greater peril than other mining companies 
in interpreting the content of the regulations. The 
Commission may reasonably choose to reserve its use of 
declaratory relief for special cases in order to conserve 
its administrative resources. Given the Commission’s 
justifications, we conclude that it did not abuse 
its discretion in denying declaratory relief. (emphasis 
added) . 

In his post-hearing brief, respondents’ counsel argues that MSIIA 
has presented no evidence whatsoever of any tests made or samples analy 2 
at or about the time of the inspection of May 7, 1981. With regard to 
the March 10-11, 1981, plant survey and tests made on those dates (exhif 
P-.14), counsel poinds out that the occupations and equipment which were 
surveyed are not part of the citation issued on May 7, 1981. As for the 
August 21, 1981, ruff buff particle size analysis (exhibit P-6), counsel 
points out that this was done after the citation issued. Even so, couni 
points out further that the commercial value of the silica product is 
directly in proportion to the degree by which it is refined. Counsel 
asserts that the respondent manufactures its product to detailed specif: 
tions. The reason for the existence of the process is to change the pai 


usspoaxt, i.c is aix narmrui, i.e., respirable. 


Respondent's counsel argues further that MSHA's position in this 
ease that the conditions at the plant have not changed since 1979 is not 
supported by the facts. In support of its assertion that the plant 
conditions were not the same at the time the citation issued on May 7, l 
counsel cites the testimony of John Norton concerning the capital expend 
made and as detailed in a letter to Dr. Goodwin of June 6, 1980, as well 
as Mr. Schmarje's testimony regarding five major inovations since 
February 1980 (Tr. 404). Exhibits R.-3 and F~12, which are part of 
Dr. Goodwin's deposition, reflect the improvements made at the plant 
to address the dust control problems, including completed or ongoing wor 
with respect to 15 of the NIOSH recommendations, and these negotiations 
and changes have taken place during the interim period spanning the NIOS 
study and the inspection of May 7, 1981 (Tr. 217-219). 

Exhibit R-9 is a copy of a dust evaluation study conducted at the 
plant by MSHA's Denver Technical Support Group during December of 1979, 
January of 1980. At hearing and in his brief, respondent's counsel, argu 
that these reports establish that due to certain plant modifications and 
improvements in controlling the dust, as reflected in this report, the 
conditions at the plant as of the time of those reports were not the 
same as those which may have existed at the time of the NIOSH study. 
Counsel argued that with the dust collecting equipment in place, as show 
in these surveys, the dust levels which may have existed in July of 19 79 
could not be the same as those which may have existed as of May of 1981 
(Tr. 380-383). 

In response to counsel's arguments, Mr. Slade conceded that the 
respondent has made improvements and modifications to the plant, particu 
in the Crusher Room. However, Mr. Slade indicated that the continuing 
dust problems stems from the fact that the respondent has neglected the 
maintenance and clean-up recommendations. Even though dust control raeaa 
have been taken, and control devices have been installed, it was his 
position that the respondent did not properly use or maintain the dust 
control devices which it had available (Tr. 382). 

Mr. Slade confirmed that in a letter to Mr. Norton, he acknowledged 
that improvements were made to the dust control plan and that money has 
been spent on some basic controls. However, Mr. Slade was of the follow 
opinion (Tr. 385): 

The maintenance and upkeep and housekeeping of the 
plant is rotten. Their attitude toward dust control 
is rotten. What money they are putting in is being 


requirement for 'sampling. ^However ^d" 3 • “ " scusslon concerning the 
MSHA-a counsel took'the positLn rhat nn ! th ?/ 0UrSe °* the hearing, 
the citation in question because the responded 8 ^ requlred t0 suppoi 
violation of section 57.5-1 but irn u P j nts are not charged with a 
57.5-5, for failure to -inuL the en ^ h 3 Vi ° latioa of section 

thp S f- rU “: buff ba 88ing machine (Tr. 4^8) How “ nt ™ lB (Shr ° Ud) ° n the 
term harmful airborne contaminant" maa r ’ counsel conceded th 

does not meet the requirements of section 1 7? 5 “ y (?“? h 4 “" ta,nlnant whlch 


to S uport P t^ r ^iL^^!^™ s ° e n 1 t a h s a s t e « e d a tha 1 t n t h 0r h teSting W3S requlre 

question was an integral part of the * d tha * the ba gS in g machine in 
-chine was not * compliance vUh ^dust st ^ ^ 
citation issued on May 7 , 1981 T n standards at the time the 

evidence establishes that even'if the machi"' C ° UI1Sel -Stained that tl 
hour or two, it would contribute t j ° nly derated for an 

the dust shroud, the contaminants from thfraa t ® atmos P here > and withe 
contribute to the overall dust . 


When reminded of the fart 

issued in 1979, 1980, and 1981 (exhibits P i , the p cltations a nd orders 
of section 57.5-5, were supported^ U *. P " 12 > P - 16 ) . for violati, 
counsel asserted thlTaTTufiM^f^^ showing noncompliance 

everyday or for long periods of til 8 T ln questl ™ was not operated' 
operated it at any g^en tiL! clTen f t' Pe ° ple -That 

” aS Seated in close proximity to two L f tbat the ruff-buff bagger 

men working in that area, the lack of bagging devices, and with 

with the dust standards contributes Tn ° r the fallur e to comply 

work atmosphere (Tr. 484). He also stated as fon th l° Vera11 over-expo 

a as follows (Tr. 485-486): 


JUDGE KOUTRAS: But I'm 
to how one can deter™ J St ? llttle curious as 
a contribution the Ruf f-Euf f Clfi ^ all y how much of 
Person that’s breathiff it f haS made to a 

1 mean, to me, that sounds m they test it- 

would test over an eight-hr, ^ C ? mmon sense that they 

take the position that it contriw' d_-but you ^Patently 
in together- contributes and it's all mixed 


that, as TH fa ( J n as er i U knowf ): You e can'^f “ *** thlS t0 
h^tes ted staad therHnd ^ake them 


““‘•‘--^>15 i-canucu Lnuu samples 01 some or me silica 
products were taken and analyzed during the NIOSH survey, the ruff-buff 
product was not sampled (Tr. 117). With regard to the ruff-buff particle 
size analysis conducted on the two samples by MSHA’s Denver Tech Center, 
as reflected in the August 31, 1981, memorandum (exhibit P- 6 ), Ms. Morring 
explained that those test results reflect that 94% of the tested ruff-buff 
was not considered to be of sufficient size to render it respirable into 
the lung, but it is still considered to be toxic silica. She also 
explained that the tests indicated that 98%, of the remaining 6 % of 
tested material would be respirable, and when asked whether the 94% found 
to be nonrespi rable would render it any less a "harmful airborne contamina 
she responded "yes and no", and explained her answer as follows (Tr. 127-1 

THE WITNESS: Yes and no. No, it is not because 
at a 44 micron particle it cannot be inhaled into 
deep lung where it would cause damage. Yes, because 
as a 44 micron particle if any of this spills, gets 
stepped on, gets run over, whatever, it is reborn, 
so it can be ground down by these actions. 

When asked whether her answer would be different if the ruff-buff 
tests showed that none of it was respirable, she answer as follows (Tr. 12 

JUDCE KOUTRAS: Let me ask the question another way. 

Let's assume you have sampled the material and found 
that none of it sifted through and none of it was 
respirable according to your definition, would an 
operator be subject to a citation under this particular 
standard for failure to control airborne, harmful air- 
borne contaminants? 

THE WITNESS: I can't answer that. 

When asked if she knew what an "air classifier" was, Ms. Morring resf 
that "it separates the particles by their organic size". When asked whetl 
it was possible for such a device to separate particles so that there 
would be no "respirable particles", she responded that she was "not that 
familiar with the air classifier" (Tr. 117-118). She also conceded that 
she had not looked at or read sections 57.5-1 or 57.5-5 (Tr. 69). 

Ms. Morring went on to articulate her concern that the normal activil 
carried on in the plant around the areas where baggers are located can 
cause the nonrespirable silica dust to be reentered into the atmosphere, 
and if changes occur in the particle size it could get Into the lungs. 


JUDGE KOUTRAS: The reason X brought: up this particulc 
example, Mr. Slade, is that: I take it them, when I 
read in these gravity sheets, I mean these narrative 
statements, the inspector's findings, which parrot the 
NIOSH study or which parrot some study that says that 
silicosis is this and this is that, that when the 
inspectors are obviously doing at this plant, for 
example, is that they are accepting all of this thing 
as gospel and they have regurgitated in these statemer 
to support citations of the standard, are they not? 

THE WITNESS: I believe, in the case of silica, it is 
world-known fact that respirable silica causes silicon 

JUDGE KOUTRAS: I am not taking issue with that. 

THE WITNESS: So it is each inspector using his own 
individual thoughts and knowledge on the hazards of sj 

JUDGE KOUTRAS: Can an inspector go to this plant and 
a determination that silica is not hazardous and not 1 
a citation? 

THE WITNESS: No, sir. 

JUDGE KOUTRAS: Why can he not? 

THE WITNESS: Well, I guess he could, but he would prc 
be questioned on it. 

JUDGE KOUTRAS: He is not making that as independent : 
ment. He is accepting a fact that silica is a harmful 
airborne contaminant. 

THE WITNESS: Let me rephrase that. An inspector coul 
go to this plant and say, "Well, I do not think this : 
hazard," and not issue a citation on it. 

JUDGE KOUTRAS: What would be the circumstances under 
he would do that? 


THE WITNESS: Ignorance on the inspector’s part. 


then they are not exposed to an airborne contaminant. 


JUDGE KOUTRAS: But you are saying here that they are 
under continuing noncompliance" and on this very 
day they were out of compliance, with these outstanding 
citations, and that is why this inspector thought it was 
not necessary to even take a sample? 

THE WITNESS: That is right. 

JUDGE KOUTRAS: All right, just so 1 understand that. 

MR. SMITH: Plus the physical conditions that he observed 
there on that day of the silica around in the air. 

JUDGE KOUTRAS: Now, if Mr. Coghlan produces the mystery 
witness, who sampled the dust on that day and found that 
that machine was in compliance, your case goes down the 
"tube”, does it not? 

MR. SMITH: It sure would. 

MSHA's Metal and Nonmetal Mine Safety and Health Inspection and 
istigation Manua l, 1981 Edition, contains an entire Chapter 64 dealing 
\ health inspections and testing and sampling procedures. Chapter 65 
:he Manual deals with the procedures to be followed by inspectors when 
ling citations and orders, and the procedures for issuing citations 
leal.th standards are found in Chapter 65, Part II-AA, and the information 
:nined therein at pgs. 65-AA-l is as follows: 

a. Airborne Contaminant s 

( 1 ) Procedures for Writing Citation s 

If mine employees are found to be exposed to 
airborne contaminants in excess of the per- 
missible limit defined in 30 CFR 55/56/57 . 5-1 
and the decision is made to issue a citation 
55/56/57.5-1 and 55/56/57.5-5 shall be treated 
as one standard for purposes of issuing the 
citation, and only one citation shall be written 
as a violation of standard 55/56/57 . 5-1/ . 5-5 . 

The body of the citation must contain all per- 
tinent information, such as the TLV or permissible 


Chapter bo or cue manual j.o . 

in order to assist inspectors in determining the intent and purpose 
given standard which he may cite. The application for section 57.5 
is found at pgs. 66-D-l through D-3, and they are essentially the s 
those quoted above, and the application of section 57.5-5 is specif 
conditioned on a finding that exposure to airborne contaminants is 
excess of the permissible limit defined in section 57.5-].. 

There is no credible evidence in this* case concerning the mini 
employment History of any miner whose environment was measured by a 
respirable dust samples from the ruff-buff bagging machine in quest 
HSHA's position seems to be that because the shroud may not have be 
in place when the ruff-buff was bagged, the contamination from that 
contributed to the overall silica dust environment of the plant as 
whole, as well as in the immediate bagging area, and therefore was 
obviously out of compliance with the requirements of section 57 . 3—5 
(Tr. 232-236). When asked whether any of the miners whose occupatl 
were out of compliance either before or after the time of ills inspe 
of May 7, 1981, operated the ruff-buff bagging machine which was ci 
Mr. Lalumondiere responded that "X don't know who was operating the 
machine" (Tr. 237). When asked whether any of the social security 
for the miner occupations which were out of compliance on May 7, .11 
directly related to the cited ruff-buff bagging machine, Mr. Lalumc 
responded "there would be none of them on that particular bagger, 6 
because they would do a respirable dust sampling by using a dust pi 
determine the TLV and TWA" (Tr. 237). Ke also indicated that it w 
have been "scientifically impossible" for the bagger to be in comp] 
without a dust shroud (Tr. 238). 

Although he confirmed that several occupations and pieces of c 
were out of compliance as of the date of the inspection of May 7, : 
when asked whether he issued any citations for the "piles of silic; 
he observed that same day, Mr. Lalumondiere stated that ho did not 
a colloquy which followed this answer, MSHA’s counsel indicated tin 
cite somebody for the failure to have the controls. That’s the stc 
They have to go by what the standard is " (Tr. 235), And, at Tr. ! 
where counsel states "you don’t cite each little pile by pile. Yot 
it the way they have to do it within the standards". 


Although it is true that at the time the citation was issued, 
respondent was out of compliance with the required TLV dust levels 
several occupations and equipment, the fact is that MSHA permitted 
plant to remain operational by extending the abatement times, and : 
instance cited during the hearing, one citation was issued on Hard 


dust is in fact a "harmful airborne contaminant" subject to a ci tatio n or 
closure order . In response to this very same question, NIOSH expert 
witness Mo r ring stated that "it can be with appropriate levels'* (Tr. 60). 
She also confirmed that she had no knowledge regarding any dust: control 
improvements or dust surveys made at the plant since the 19 79 survey, 
and that her testimony was based on the prevailing conditions as of the 1 
survey period (Tr. 110-112). 

After careful review and consideration of all of the evidence and 
testimony in these proceedings, as well as the arguments presented by the 
parties, I conclude and find that MSI1A has failed to establish that the 
levels of employee exposure to any harmful silica dust generated by the 
bagging of the ruff-buff product without the dust shroud attached to the 
cited bagging machine exceeded the acceptable threshold limit value manda 
by section 57.5-1. In my view, in order to support a violation, I1S1IA 
must take into account the prevailing conditions as of the time a citatio 
is issued, and without testing, sampling, or consideration of any improve 
dust control measures taken by an operator, I fail to comprehend how it 
can expect to establish a violation. 

Respondent TAMMS CO *9 failure to attach the dust shroud to the ruff -buff 
bagging machine. 

The effectiveness of a dust shroud, and the fact that it is an 
acceptable and feasible engineering measure for the control of harmful 
levels of silica dust is not in dispute. Further, the parties are in 
agreement tht the citation of May 7, 1981, was issued becuase of the 
alleged failure by the respondents to insure that the dust shroud was on 
the machine when the bagged ruff-buff material which Mr. Lalumondiere 
observed during his inspection was bagged. MSHA's evidence in support 
of the citation consists of certain "admissions" purportedly made by 
Mr. Schmarje to Inspector Lalumondiere during the Inspection of May 7, IS 
in the presence of Mr. Slade and Supervisory Inspector Raymond Roesler. 

In support of these "admissions" by Mr. Schmarje, Inspector Lalumondiere 
made reference to certain bags of ruff-buff material which he found store 
on some pallets on May 7, 1981. He noted the dates stamped on those bags 
and he claims that Mr. Schmarje admitted that the ruff-buff had been bagj 
by the machine in question on the dates stamped on those bags, and that 
he also admitted that on each days the materials were bagged, the machine 
was used without the shroud attached to it. 


two while the damaged shroud was off the machine came about during the 
"necessary work" required to remove the silica from the machine in order 
to facilitate the repairs and that these were "exceptional circumstances 

At the hearing held in this case, Mr. Laumondiere testified that wh 
he did not tour the entire warehouse, there were seven pallets near the 
bagger, with fifty b*igs of material per pallet, and one pallet had seven 
bags of material at the bagger, and the dates on those bags were 11/12/8 
12/12/80, .1.2/1 7/80 , .1/8/81, 3/27/81, and 5/5/81 (Tr. 211). He confirmed 
that he asked Mr. Schmarje about these bags, and that Mr. Schmarje admit 
that the bagger was used on the dates indicated to bag the product, that 
he knew the shroud was not in place, and that the dust collector had not 
been hooked up because the bagger was going to be moved as soon as the 
stockpile was built up (Tr. 212). Mr. Lalumondiere could not recall 
whether the dust control pLan was discussed with Mr. Schmarje at the dim 
of the inspection, and the bagger was not in use that day. Abatement wa 
achieved by installing a shroud and tying it to the dust collecting syst 
and he abated the citation when he went back to the plant on May 11, 198 
(exhibit P-8, Tr. 213). A maintenance man told him that the shroud whic 
had been lying by the door was the one which was installed and that this 
took about two hours (Tr. 214). 

I n a pretrial deposition taken on June 29, 198 2 , Inspe c tor Lalumond 
testified that the ruff-buff bags which contained the dates in December, 
January, and March, and which he found on the "partial pallet" by the ru 
buff bagging machine on May 7, 1981, the date of his inspection, were no 
on that pallet, but were among those stacked on the seven pallets stored 
in the warehouse. He also testified that the dates found on the p artial 

pallet by the machin e were all dated May 5, 1981 . When asked why he held 

listed the December, January, and March dates as being found on "one pal 
he replied "no reason whatsoever. That’s just rough draft field notes t 
I have" (Deposition transcript pgs . 64-68). 

In a post-hearing deposition taken by petitioner on November 3, 198 
Inspector Lalumondie re identified copies of his "field notes" made durin 
his inspection of May 7, 1981, and he confirmed that at that time Mr. Sc 
admitted to him, in Mr. Max Slade’s presence, that the dust shroud was 
not on the ruff-buff machine at the time .it was used to bag the material 
shown by the dates on the bags he found stored on the pallets. Mr. Lain 
stated that at no time did Mr. Norton or Mr. Schmarje, or anyone else at 
the plant, tell him that the machine had been damaged (Tr. 3). When ask 
why his "field notes" (exhibit P-15) do not reflect the admissions by 
Mr. Schmarje, he responded as follows (Tr. 5-8): 


W. in otner words, you prepared these notes strictly 
for yourself, not for somebody else to cross examine, 
is that right? 


A. That's true. 

Q. Now, you wouldn't have . . . you put down there 
certain dates that you found the pallets, which indicated 
to you that the Ruff Buff bagging machine was operated, 
is that correct, sir? 

A. These were dates that material had been bagged and 
stacked on pallets and stamped with these dates. And 
on these, I can remember from looking at these dates . . . 
after we talked to Schmarje, he said that's the way they 
do it. They stamp the dates on them when they bag. 

He said on these dates they had run the Ruff Buff bagger. 

And when we asked him about the shroud on it, he said, no, 
he had never had it oil. 

Q. Now, it wouldn't have been a violation if the shroud 
had been on. So, you just didn't put that down, is 
that right? In other words, what does that Indicate 
to you? My question to you originally was, why didn't 
you put Mr. Schmarje' s admission down in your notes? 

A. Like I said, I didn't put down word for word. I put 

on here, on the second page back here, that the Ruff 

Buff bagger had never been hooked up to the dust collector. 

When shown a copy of Special Investigator Haueber's deposition whic 
makes reference to a memorandum prepared after speaking with him, Mr. La 
was asked whether that memorandum confirms that Mr. Schmarje admitted 
that the shroud was not in place when the bagger was being used. Mr. Lai 
responded as follows (deposition pg. 8): 

Q. And does this confirm what you just said a while 
ago, that Mr. Haeuber. . .Mr. Schmarje, rather, did 
admit that the shroud was not in place when the 
bagger was being used, the Ruff Buff bagger? 

A. It says it's Indicated to his. . . to him that he 
knew the condition existed, yes. That Mr. Schmarje stated 
to me that he knew the condition existed. 



by the machine itself "with some bags on it that had just been 
couple of days prior" (Deposition pg. 67). When asked if she r 
dates on that partial pallet, Mr. Roesler responded— "I couldn’ 
offhand", "It could be the fifth", and he stated further that " 
remember what the conversation was" (Tr. 86). In short, it see 
to me that Mr. Roesler simply had no recollection as to the dat 
of the bags found on the pallets in question. 

With regard to the so-called admissions by Mr. Schmarje eo 
the dust shroud in question, apart from the fact that he confir 
the shroud was not on the bagging machine in question on May 7, 
apart from the fact that he confirmed that he saw a shroud iyin 
floor on a previous occasion when he visited the plant, Mr. Roe 
did not testify as to any admissions purportedly made by Mr. Sc. 
to Mr. Lalumondiere on May 7, 1981. As a matter of fact, Mr. R 
conceded that on May 7, 1981, Mr. Schmarje made no statements t 
concerning the use of the machine (Tr. 93). He also stated tha 
Mr. Lalumondiere may have spoken with Mr. Schmarje that day, he 
could not remember any conversations with Mr. Schmarje, and sta 
are very great that I probably didn't" (Tr. 94). Further, when 
whether he was present during any conversations between Mr. Sla 
Mr. Lalumondiere, and Mr. Schmarje on May 7, 1981, concerning L 
machine, Mr. Roesler replied "I was with him, but I couldn't sa 
sure what was even said", and that he couldn't remember (Tl*. 94 

In view of the foregoing, it seems clear to me, that contr 
any inference that Mr. Roesler may have heard Mr. Schmarje make 
admissions concerning the dust shroud, Mr. Roesler could not re 
such admissions or conversations which purportedly took place o 
at the time of the inspection and the issuance of the citation. 


With regard to Max Slade's corroboration of Mr. Schmarje *s 
his testimony on this point is as follows (Tr. 334); 

Q. Did you overhear Mr. Schmarje admit that the 
pallets that were dated indicated that the Ruff-Buff 
bagging machine was operated on those dates? 


When the pallets were discovered 


Mr 


. - wvv.u^.«., m.. Schmarje 

overseeing the repair of the two-spout bagger. We 

!!°« ™ 3nd Sp ° ke abouc the condition around th 
Ruff-Buff bagger and Hr, Lalumondiere asked him abo 
the dates on the palLets. I heard him say that, ye 
that was the date that this material was bagged and 


A. He said chat: he wanted Co get a stockpile built up 
so they could take a few days to move the machine. 

Inspector Lalumondiere's field notes, as well as his inspector's 
statement (exhibit R-7), make no mention whatsoever of any "admissions" 
by Hr. Schmarje concerning the use of the cited bagging machine without 
the shroud attached. In addition, I find Mr. Lalumondiere's testimony 
of record, including his depositions, to £e contradictory and confusing 
with respect to his documentation of the dates found on the bagged ruff~bu 
materials. I also find It quite surprising that during the special 
investigation conducted by Mr. Haeuber he asked no specific questions 
concerning the dates on the bagged materials. Except for a general questi 
of Mr. Schmarje as to how much ruff-buff was, stored in the warehouse, 
the copy of his interview with Mr. Schmarje contains no questions concerni 
all of the dates testified to by Mr. Lalumondiere. 

The specie] investigation conducted by Mr. Haeuber in this case leave 
much to be desired. Aside from the fact that none of the ^statements are 
sworn, signed, or dated, some of the critical Issues are developed by 
broad and general "questions and answers". The lack of procedures concern 
tape recording of the interviews has resulted in serious questions of 
credibility and accuracy with regard to the information being developed. 
Mr. McKee claims he did not understand some of the key questions asked 
and stated that he was confused. Mr. Schmarje's edited version of his 
interview (exhibit R-13) , was never submitted, and Mr. Schmarje complainec 
that many of the questions were leading, and that his answers were taken 
out of context. Mr. Norton's statement was subsequently corrected and 
edited. 

The evidence in this case supports a finding that at the time of 
the inspection on May 7, 1981, the cited ruff-buff machine was not in 
use and that the dust shroud was not attached to the machine. However, I 
cannot conclude that MSI1A has established through any credible testimony 
or evidence that the dust shroud was never installed on the machine, and 
that Mr. Schmarje knew it. In this reagrd, I take note of the fact that 
the record in this case suggests the existence of an "old" and "new" 
ruff-buff bagging machine, as well as the existence of an 'old' and new 
dust shroud, and at times the witnesses were confused as to which was 
which. Further, while there is testimony that Inspector Lalumondiere 
observed a shroud lying on the floor during inspections prior to May 7, 1? 
Mr. Lalumondiere conceded that he may have been confused when he gave 
his deposition (Tr. 225-230), and during the hearing the parties agreed tl 
the shroud which was described as "lying on the floor was no_t the device 
the inspector had in mind at the time the citation was issued (Tr. 224). 



the floor and off the machine is that if the machine is not in use w 
he is there, there is no way he can prove a violation. Further, cou 
pointed out that on each occasion when the inspector observed the sh 
on the floor, he took Mr. Schmarje's word that the machine was not i 
However, when he found the stamp-dated bags during his inspection of 
he concluded that the machine had been used on the dates stamped on 
bags which were stored on the pallet next to the machine, and when h 
confronted Mr. Schmarje, the inspector claims he (Schmarje) admitted 
that the materials were bagged with the shroud off and that he knew 
501). 


Although the record adduced in these proceedings does support a 
conclusion that the bagged ruff-fubb materials observed by Inspector 
Laiumondiere on May 7, 1981, were bagged by the cited machine on the 
stamped on the hags, except for the ones dated May 5, 1981, I cannot 
from the evidence presented by MSHA that on each of the other dates 
materials were bagged without the use of a shroud. 

► 

With regard to May 5, 1981 , I believe that the record supports 
conclusion that the dust shroud was off the machine that day, and tf 
bagger was used to bag ruff-buff without the shroud in place. Since 
plant in question is a relatively small operation, and since it is c 
that Mr. Schmarje was directly involved in its operations, and was c 
responsible for supervising the workforce, I find it rather incredit 
that at the time of the inspection of May 7, 1981, he was totally ot 
or ignorant of the fact that a forklife had struck and damaged the c 
Since he and MSHA have obviously been at odds with each other about 
dust problems over a long period time, it seems to me that both Mr. 
and Mr. Morton would have initiated an inquiry immediately on May 7t 
document the fact that the shroud had "just been damaged a few days 
before". After viewing respondent's witnesses on the stand during t 
explanation of the purported damage to the bagger and shroud, I simj 
do not believe their account of the purported accidental striking c 
ruff-buff bagging machine two days before the citations were issued. 

In addition to my rejection of the respondent’s testimony concf 
the alleged damage to the shroud, I take note of the fact that part 
the respondent’s defense in this case is the assertion that the appi 
dust control plan in effect at the time the citation issued was one 
which protective shrouds are not mentioned at all. In view of the J 


simply supports the conclusion that the shroud was off the bagger on 
May 7, 1981, and that respondents knew or should have known that it was 
not on the machine. 


In view of the foregoing, I conclude and find that MSHA has establis 
that the dust shroud in question was not on the cited ruff-buff bagging 
machine on May 7, 1981, and that the machine was used to hag the ruff-bui 
product on May 5, 1981, without the shroud attached. I further conclude 
and find that MSHA has not established through any credible evidence that 
the cited ruff-buff bagger was used prior to May 5, 1981, without the du« 
shroud attached. 

Insofar as Mr. Schmarje is concerned, I conclude and find that MSHA 
has established that when the ruff-buff bagger was used to bag the mater: 

on May 5, 1981, that Mr. Schmarje knew, or had reason to know, that the 

bagger was used without the dust shroud attached. As to any times prior 
May 5, 1981, I cannot conclude that MSHA has proved its case against 
Mr. Schmarje by a preponderance of any credible evidence. 

Although the citation issued in these proceedings implies a violatit 
of "the dust control plan submitted on April 14, 1.980", I fail to undersl 
how MSHA believes it can establish a violation of sucli a plan when there 

is no mandatory standard requiring an operator to submit or adopt any 

dust control plan. The gravamen of the offense here Is the assertion 
that the respondent failed to utilize an acceptable engineering dust 
control measure, namely the shroud, on the bagging machine which was 
cited, and to that extent MSHA has established this allegation. However 
since MSHA failed to sample or test the ruff-buff product, and since 
I have concluded that such tests were required to establish that the pro< 
was in fact a harmful airborne contaminant within the meaning of MSHA's 
air quality standards at the time the citation Issued on May 7, 1981, 
the fact that the shroud was not on the machine makes no difference. In 
short, I believe that MSHA must prove that a contaminant is harmful with; 
the meaning of its standards as part of its requirement that cin operiitor 
take appropriate control measures. 


ORDER 


In view of the foregoing findings and conclusions, Citation No. 050^ 
issued by Inspector Lalumondiere on May 7, 1981, charging the respondents 
with violations of 30 CFR 57.5-5, IS VACATED, and MSHA's proposals for 
assessment of civil penalties against the named respondents in these pro< 
ARE REJECTED, and these proceedings are DISMISSED. 


to require Che respondent to adopt a dust conaoi . plan wnicn can ne entort 
as well as the lack of an enforceable mandatory standard requiring the 
respondent to adopt and maintain a dust clean-up program , has resulted 
in protracted piece-meal enforcement spanning a period of some ten years. 

Subsequent to the 1979 NIOSH study and plant closure, MSHA's enforce- 
ment efforts have focused on individual pieces of equipment and selected 
critical occupations. Citations issued for noncompliance appear to be 
routinely extended for long periods of time to afford the respondent 
additional opportunities to come up with feasible engineering controls 
or to await the results of long-delayed dust sampling. Each time a with- 
drawal order is issued or threatened, the respondent manages to somehow 
come into compliance, thereby averting plant closure. 

No recent overall dust survey has been made at the plant since the 
1979 NIOSH study and the survey conducted by MSHA's Denver Technical 
Support Group. While X have no reason to question the particular expert t* 
of MSHA's NIOSH witnesses who testified in these proceedings, I do take 
note of the fact that Ms. Morring has not been back to the plant since 
the 1979 survey (Tr. 92), and Dr. Richards has never visited the plant 
(Tr. 150). Absent any current studies or information concerning the 
apparent on-going dust problems, and absent any indication on the effect 
of respondent's dust control efforts, as recognized by MSHA's own technic; 
support evaluation, as of the date of the 1981 date of the citations in 
question in these proceedings, MSHA's attempts to achieve realistic 
compliance by focusing on the plant manager hired In 1980, and one isolate 
bagging device seems to be an exercise in futility. In my view, respondei 
irregular use of the cited ruff-buff machine, and the payment of a civil 
penalty on behalf of its plant manager, is an insignificant price to pay 
for a dust problem which this record suggests has been present since the 
day the plant began operation in 1973. 
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Approximately 4 years ago the combination imminent danger order and 
citation (hereinafter citation) that is involved in this case was issued 
to respondent along with a number of other citations. All of the other 
citations have been disposed of in one way or another but this citation 
got sidetracked and the assessment process took about 2 years. Responded 
sees something sinister in this delay. He thinks the inspector and 
MSHA are trying to harass him. 

I find that there was no attempt by the inspector, MSHA or the 
Solicitor's office to harass respondent. It was an oversight. 

Respondent plant crushes limestone into gravel and the citation was 
issued because the inspector saw and photographed two men removing rocks 
from the crusher feeder and the crusher was de-energized in the sense 
that the switch was off but there was no lock on the switch as required b 
30 C.F.R. 56.12-18. The standard requires that when work is being done 
on electrical equipment the equipment be de— energized and that the switch 
be locked in the "off" position with the key in the possession of the 
miners working on the equipment. It was the inspector's opinion that the 
feeder was of a type with moving plates forming a metallic belt and that 
if both the feeder and crusher were energized by someone the two miners 
would be carried into the crusher and killed or injured. 


would not be pushed toward the crusuei. 


The entrance to the crusher was guarded by several heavy 
the rock to be crushed normally passes through these chains ar 
falls an unspecified number of feet into the impact crusher, 
was made by respondent of the operation of the crusher ant. it 
received as respondent's exhibit No: R-5. After the hearing i 
submitted manufacturer's drawing of the equipment. 

According to respondent the crusher can not be accidental 
Two switches have to be closed in sequence and a button held 1 
thirty seconds before the crusher will operate. In these cite 
if the imminent danger were before me on review, I would make 
of no imminent danger, and vacate the order. No one disputed 
testimony that if the feeder were in operation it would merely 
the miner's feet rather than move them through the chains and 
crusher. 1 find the chance of injury remote. X can readily s 
how the inspector, thinking that a moving metal belt was invo! 
have had concern for the safety of the miners. 

The citation was abated by putting a lock on one of the i 
energizes the crusher. As respondent points out, the men weri 
on the crusher, they were working on the feeder. Bvit even tin 
are two separate pieces of equipment with separate switches, 
joined together and work together and I think it reasonable t< 
the crusher and its feeder as a unit of electrical equipment 
miners were working on when they removed large rocks from the 
at the entrance to the crusher. 

Under this interpretation, despite the lack of hazard, t 
were working on a piece of electrical equipment and the equip 
not de-energized and locked out as required by the standard, 

A standard identical to the one involved in this case, b 
concerned with crushed rock, was considered by the United Sta 
of Appeals for the Ninth Circuit in Phelps Hodge Corporation 
Mine Safety and Health Review Commission . 681 F 2d. 1189 (1982 
case the Court found that the standard was designed to protec 
electrical hazards not physical hazards, and it referred to t 
warning" doctrine. Under that doctrine a standard. is unconst 
vague if it fails to give "fair warning" as to what is prohib 


standard to non-eiectricai hazards. 


The Commission and ultimately the Courts will have to decide the 
extent to which the Commission is bound by an unconstitutionality finding 
of a United States Circuit of Appeals. I am going to follow the Ninth 
Circuit holding and dismiss this case. I will make the findings, how- 
ever, that there was good faith abatement, that although the mine has a 
moderate history of violations it is smaller than average, and that the 
gravity and negligence involved were extremely low. Were it not for the 
Ninth Circuit opinion I would have found a violation and assessed a 
penalty of $50. 

The citation portion of the combined citation and imminent danger 
order is VACATED and this case is DISMISSED. 

i yk&M . ^ c 9??^ Qr. 

Charles C. Moore, Jr., 

Administrative Law Judge 

Distribution: Certified Mail 

Frances Valdez Valdez, Esq., Office of the Solicitor, U.S. 
Department of Labor, 555 Griffin Square Building, Suite 501 
Dallas, TX 75202 

Mr. Don Cook, President, C & 0 Materials Corporation, P.0. Box 
274, Pittstown, OK 74842 


*/ In MESA vs. Kaiser Steel Corporation, 3 FMSHRC 2463 (November 3, 198 
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WESTMORELAND COAL COMPANY, 
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June 15, 1983 


SECRETARY OF LABOR 
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ADMINISTRATION (MSHA) , 

•Respondent 


notice of contest 


Docket No. NEVA 83-140-p 


N °* 214 °708 
2/18/83 
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— LJt-lY-Y Xj 
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orrJ«v- Hased thereon the 30 da ys of its 

fil6d no! 
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Coal Company fRR' 29 C - F -R. § 2700 dayS from 
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notice^f Contest. ° Fer ® tor before 


In light of the foregoing, this cas • 

y / nis case i s DISMISSED. 


Paul Merlin 
Chief Admin 
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PITTSBURG & MIDWAY COAL 
MINING CORPORATION, 

Applicant 


v. 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION, 

Respondent 

SECRETARY OF LABOR, et al 

Petitioner 


v. 


PITTSBURG & MIDWAY COAL 
MINING CORPORATION, 

Respondent 


Application for Revie 

Docket No: WEST 82-1 
Order No: 1016966; 
Und. Citation No. 10 

Edna Strip Mine 


Civil Penalty Proceed: 


Docket No: WEST 82-1/ 

A/O No: 05-00303-0301 

Edna Strip Mine 


Appearance: 


Before : 


ul Departnent W of 1 { a bor'’i 9 6fs Ce ^ the So1 

Denver, CO 80294 f 1961 Stout Street, 

s,t«»ss S'" - firsts 


Judge Moore 


„ regulation states: 




to minimize the possibility of spoil material rolling into the 
pit. " 

After the civil penalty suit was filed MSHA filed a motion to plead 
in the alternative a violation of either section 77.1000 or 77.1002. The 
operator did not oppose the motion and the issues are therefore, did the 
operator violate either 30 C.F.R. 77.1000 or 30 C.F.R. 77.1002 and did 
an imminent danger exist? 

I am convinced from MSHA Exhibit 4, the raining dictionary 1 J 
and the testimony at the trial, including that of the inspector, that 
the area involved in this imminent danger order was not a box cut. 

Thus, Section 77.1002 has nothing to do to do with the area of the mine 
involved in this closure order. The box cut is the initial cut involvin, 
two high walls, and the spoil has to be dumped on to one of these high 
walls. This operation did begin with a box cut but that was thirteen 
pits earlier and long ago. The charge that Section 77.1002 was violated 
Is DISMISSED. 

The ground control plan filed by the operator in 1977 requires a 
fifty foot pit width and states that it proposes a spoil bank angle of 
1-1/4 to 1 which is the same as 38°. The wording of the plan is peculia 
in that fifty feet is a required width but the proposed angle of the 
spoil bank Is merely a goal. There are two seams of coal being mined at 
the Edna Strip Mine. The top seam is about 75’ underground and is 5-1/2 
feet thick. Ten feet below that is another 2' seam of coal. The operat 
first mines the top seam for the entire length of the pit and then goes 
back and shoots the 10 feet of parting material and removes that to get 
to the lower 2' coal seam. The order herein is concerned only with the 
mining of the top seam. 

The pit is mined from west to east and there is a station marker 
every 100 feet. The station numbers get higher as you approach the east 
end of the pit. The area of the mine closed by the order is "east of 
survey station 18, off ramp number 5, for approximately 150’ to the end 
of the pit." There was a great deal of testimony concerning the conditi 
of the mine to the left (west) of survey station 18 and a slump that had 
occurred there three days before the order was issued. As far as this 
order is concerned, however, the relevant area of the pit is east of 
station 18. The inspector saw large rocks that had fallen off the high 
wall east of station 18 and these may have been pulled down by the 
dragline rather than having fallen out of their own accord. 


This is a standard strip mine operation. The dragline rests on the 


the exact location of the dragline when the order was issued, but it was 
somewhere on the edge of the branch at the east end of the pit. At the 
time the order was issued the dragline was attempting to remove the 
overburden east of station 18 but the spoil kept falling back into the 
pit. Wien the dragline operator tried to remove the tow of the spoil, 
other spoil would roll into the area, and he was having difficulty in 
finding a place to drop the spoil. This was caused by the fact that he 
had dumped high spoil on the right hand side and could not dump over it 
or reach over it to dump, and a road was hampering his ability to dump 
even if he swung a 270° arc to his left. He asked the inspector if he 
had any suggestions. The inspector had none and on measuring the angle 
of the spoil bank with a level, he found the bank steeper than 40°. He 
could see that the width of the pit was very narrow in the area where 
the dragline was working. While admitting there was no imminent clanger 
at the time he actually issued the order he thought one would be createc 
in a short time. When questioned about the term “imminent danger'’ he 
said it could be a danger that is about to happen or could be "down the 
road aways. ,r The Solicitor's attorney brought out the definition pronot 
by the Interior Department’s Board of Mine Operations Appeals to the 
effect that death or injury might occur before the condition can be 
abated “if normal mining practices continue." 

The operator's witnesses testified that if they had been unable to 
solve the problem with the dragline they intended to put a bulldozer on 
top of the spoil bank and shove the spoil down toward the pit to create 
a more shallow bank. To some extent the spoil bank had been 1 scaled dowi 
by the dragline. The next step would have been to try to remove the 
spoil off of the pit bottom with bulldozers and haul it to the other enc 
of the pit. The inspector thought that would be a very uneconomical wa? 
to mine this area. There was, however, about $50,000 worth of coal easi 
of station 18. 

The theory advanced by counsel for MSHA in its closing argument, 
was that the operator wanted that coal so badly that he was going to 
bring his drills and blasters and trucks and operate on top of the 
boulders and unconsolidated material that had fallen down from the spoi^ 
bank. That makes no more sense to me than it did to the mine operator. 

If the operator did try to get its drills and blasters and bulldozi 
and trucks to operate In the area east of 18 before the area had been 
properly prepared for such activities an imminent danger would exist. 
But that is not the normal mining practice and there Is no evidence til a' 
respondent intended to mine in that manner. 

While, as stated earlier, the inspector did admit on cross examinai 


which in this case was 10 or 12 feet- This creates neither an imminent 
danger nor a violation. The ground control plan must be interpreted to 
mean that the pit should be 50' wide before the drillers, blasters and 
loaders enter the area- No one entered the area in this case, and the 
order was issued while the operator was still trying to clear the pit 
area east of station 18. If the operator had tried to enter the area 
east of station 18 to mine, before the pit had become 50' wide, it woul 
have been a violation of its ground control plan. Whether an imminent 
danger existed would depend cn the likelihood of rocks falling off the 
spoil bank rather than whether or not the ground control plan had been 
violated. I find there was no imminent danger and there was no violati 
It is interesting to note that at the present time the ground control 
plan under which this pit is operated allows a width of from zero to 15 
feet and a spoil bank angle of 45°. 

The order is vacated and these two cases are DISMISSED. 

With respect to Citation No: 1016965, an examination of the n Appli 
for Hearing" reveals that the company did desire to contest both this 
citation and the previously discussed withdrawal order. If our docket 
office had been aware of that, it would have assigned two separate 
docket numbers. It is only in civil penalty cases that multiple citati 
and orders are assigned the same docket number . 

Through accident or oversight Pittsburgh paid the penalty which 
resulted from this citation and while there was testimony concerning 
this alleged violation at the trial the government did not try to uphol 
the citation and I considered such testimony as background information. 
At page 232 of the transcript the government attorney specifically 
stated that the citation and standard 77 C.F.R. 1713 was not involved i 
this case. Certainly the fact that the company had paid the assessment 
would lead government counsel to believe that the citation was not bein 
contested. 

Without deciding whether a mining company has a right to a hearing 
concerning the validity of a citation even though it has paid the asses 
I will hold that where the assessment is paid through accident or overs 
and where the clear Intent to challenge the citation is apparent, that 
the company did not waive its right to a hearing on the validity of the 
citation. Nevertheless, the record as it stands is not adequate for me 
to make a decision, but on the other hand I do not wart to hold up the 
decision as to the order. I will therefore separate the two notices of 
contest and assign a different docket number to the contest of the 
citation. It will be WEST 82-131-R-A. If the company still thinks a 
hearing or ruling on the citation is necessary, I will receive further 



are directed to mrorm me wnecner cney wane cue opporcunxcy to pres 
further evidence at a hearing. In this connection, if Denver, Cole 
is a convenient place for a hearing on the citation, I will be attc 
a conference in Denver on the 13th and 14th of September and could 
probably hear this matter on Thursday or Friday of that week. 

Charles C. Moore, Jr., 
Administrative Law Judge 

Distribution: by Certified Mail 

Phyllis K. Caldwell,- Esq., Office of the Solicitor, U.S. 
Department of Labor, 1961 Scout Street, Rro. 1585, 

Denver, CO 80294 

John A. Bachman, Esq., The Gulf Companies, 1720 So. Bellaire 
Street, Denver, CO 80222 



RICHARD C. JOHNSTON, 

Complainant 

v. 


COMPLAINT OF DISCI! ARCH, 
DISCRIMINATION , OR 
INTERFERENCE 


OLGA COAL COMPANY, 

Respondent 


Docket No. NEVA 82- 2 36- D 
HOPE CD 82-23 


Olga Mine 


DECISION 

Appearances: James A. Swart, Esq., Beckley, West Virginia, and 

Mary Lu Jordan, Esq., Washington, D. C. (on the brief) 
for Complainant; 

James R. Haggerty, Esq., Pittsburgh, Pennsylvania, for 
Respondent. 

Before: Judge Melick 

This case is before me upon the complaint of Richard C. Johnston 
under section 105(c)(3) of the Federal Mine Safety and Health Act of 
1977, 30 U.S.C. § 801, et seq . , the "1977 Act," alleging that the Olg; 
Coal Company (Olga) reduced his level of pay on or about June 18, 198: 
in violation of his statutory rights as a miner deemed to have been 
transferred because of pneumoconiosis and therefore contrary to sectii 
105(c)(1) of the 1977 Act. 1/ 2 J Evidentiary hearings were held on M 
Johnston's complaint in Bluefield, West Virginia. 


1/ Section 105(c)(1) provides in part as follows: 

No person shall *** in any manner discriminate against *** or ca 1 
discrimination against or otherwise interfere with the exercise of th 
statutory rights of any miner *** in any coal mine subject to thi 
Act because such miner *** is the subject of medical evaluations and 
potential transfer under a standard published pursuant to § 101 *** o 
because of the exercise by such miner *** on behalf of himself or 
others of any statutory right afforded by this Act. 

_2/ In John Mat ala v. Consolidation Coal Company , MORG 76-53 (April 
1979), the Commission held that review of discrimination complaints o 
miner based on allegations that the miner suffers from pneumoconiosis 
should be resolved under the specific statutory provisions set forth 
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miles from the hearing site. Hick's testimony concerning the execution 
by Johnston of a purported waiver of his option to transfer to a low 
dust area of the mine (pursuant to former section 203(b)(2) of the 
Federal Coal Mine Health and Safety Act of 1969) may indeed have been 
relevant to this case. However, in the absence of a proffer as to the 
precise testimony to be elicited from Hick and McIntyre and reasons for 
the non-production of the witnesses, I cannot conclude that the operator 
has been prejudiced. 

In summation, it appears that the Complainant did bring a complaint 
about his pay reduction to the attention of his employer through grieva- 
nce procedures initiated on June 18, 1981, that he relied upon the 
representations of his union safety committeeman that he should first 
exhaust these procedures before filing with MSHA, and that the delay 
between the exhaustion of his grievance proceedings on November 17, 

1981, and the filing of this discrimination complaint with MSHA on 
February 16, .1982, was not significant. In light of these extenuating 
factors and insufficient evidence of prejudice to the operator caused by 
the delay, 1 conclude that the complaint should be deemed to have been 
timely filed. 

I further find that Johnston did, in fact, satisfactorily comply 
with the filing requirements set forth in section 105(c)(3). It is 
undisputed that the MS1IA letter dated March 16, 1982, finding no dis- 
crimination, was received by Johnston on or about March 21, 1982. It is 
also undisputed that on April 15, 1982, Johnston filed with the Commis- 
sion a letter expressing his disagreement wiLh the MSHA decision. While 
another Administrative Law Judge has ruled that the filing of that com- 
plaint had not been perfected until July 2, 1982, 1 find Cor the limited 
purpose of tolling the period of limitations that Mr. Johnston’s filing 
was constructively accomplished on April 15, 1982, the date his letter 
was filed with the Commission. Accordingly, filing for this purpose was 
accomplished within the 30 days required by section 105(c)(3). Ihe 
operator's Motion to Dismiss is accordingly denied. 


The Merits 

As clarified in Mr. Johnston's post hearing brief, his complaint is 
limited to an assertion that he was entitled to the rights of a trans- 
ferred miner" under section 101(a)(7) of the 1977 Act 2} and that 0 ga 
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ho never since that date has made any effort to exercise his transfer 
rights. 

The evidence shows that in January 1972 Johnston was offered the 
option to transfer to a less dusty area on the "hoot owl" or night 
shift. Johnston was then working the day shift and, according to him, 
he elected to waive the transfer option rather than transfer to the 
night shift. 5 J According to the regulations then in effect, Johnston 
did not, upon exercising the transfer option, have the choice of remain 
ing on his regular shift. See 36 F.R. 20601, October 27 , 1971 . John- 
ston's contention that his waiver of the transfer option was invalid or 
"involuntary" because he was not offered a transfer to the day shift is 
accordingly without merit. 

While subsequent regulations issued pursuant to section 101(a)(7) 
of the 1977 Act did require that the mine operator transfer the miner 
exercising his transfer rights to a position on the same shift or shift 
rotation on which he was employed immediately before the transfer, thos 
regulations did not take effect until February 1, 1981. See 46 F.R. 
5585, January 21, 1981. 6 / 

Within this framework of evidence, it is clear that Johnston’s 
waiver of his transfer rights in February 1972 was not invalid but was 
completely voluntary and intentional relinquishment of the right to 
transfer as it then existed. Johnson v. Zerbs t , 304 U.S. 450 (1938). 
Accordingly, Johnston cannot be "deemed" to have exercised his transfer 
rights. He has not therefore met his initial burden of proving that th 
reduction in his pay grade in June 1981 was in violation of sections 
101(a)(7) or 105(c)(1) of the 1977 Act. Secretary ex rel. Pasula v. 
Consolidation Coal Co. , 2 FMSHRC 2786 (1980), rev'd on other grounds su 
nom. Consolidation Coal Co. v. Secretary , 663 F.2d 1211 (3d Cir. 1981); 
Bo itch v. FMSHRC , 704 F.2d 275 ( 6 th Cir. 1983), reh'g granted on other 
grounds, May 23, 1983. 


5/ While Johnston also alleged at hearing that he turned down the 
transfer option because he believed there was just as much dust on the 
"hoot owl" shift, the evidence does not bear this out. The uncontra- 
dicted testimony of Mine Superintendent Dwight Strong was that the "hoo 
owl" shift was then a non-producing maintenance shift with a record of 
lower dust levels. 

6 / The evidence in this case is insufficient to indicate when Mr. 
Johnston first knew of this revision in the regulations or that he 
failed to exercise his transfer option because he did not know of these 
revisions. On the record before me I am unable to speculate why he die 
not- exercise the oration after these revisions. 
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he never since that: date has made any effort to exercise his transfer 
rights. 

The evidence shows that in January 1972 Johnston was offered the 
option to transfer to a less dusty area on the "hoot owl" or night 
shift. Johnston was then working the day shift, and, according to him, 
he elected to waive the transfer option rather than transfer to the 
night shift. 5/ According to the regulations then in effect, Johnston 
did not, upon exercising the transfer option, have the choice of remalr 
ing on his regular shift. See 36 F.R. 20601, October 27 , 1971. John- 
ston's contention that his waiver of the transfer option was invalid oi 
"involuntary" because he was not offered a transfer to the day shift is 
accordingly without merit. 

While subsequent regulations issued pursuant to section 101(a)(7) 
of the 1977 Act did require that the mine operator transfer the miner 
exercising his transfer rights to a position on the same shift or shifl 
rotation on which he was employed immediately before the transfer, thos 
regulations did not take effect until February 1, 1981. See 46 F.R. 
5585, January 21, 1981. 6/ 

Within this framework of evidence, it is clear that: Johnston's 
waiver of his transfer rights in February 1972 was not invalid but was 
completely voluntary and intentional relinquishment of the right to 
transfer as it then existed. Johnson v. Zerbst , 304 U.S. 450 (1938). 
Accordingly, Johnston cannot be "deemed" to have exercised his transfe: 
rights. He has not therefore met his initial burden of proving that tl 
reduction in his pay grade in June 1981 was in violation of sections 
101(a)(7) or 105(c)(1) of the 1977 Act. Secretary ex rel. Pasula v. 
Consolidation Coal Co. , 2 FMSHRC 2786 (1980), rev'd on other grounds si 
nom. Consolidation Coal Co. v. Secretary , 663 F.2d 1211 (3d Cir. 1981) 
Do itch v. FHSHRC , 704 F.2d 275 (6th Cir. 1983), reh'g granted on other 
grounds. May 23, 1983. 


5 / While Johnston also alleged at hearing that he turned down the 
transfer option because he believed there was just as much dust on the 
"hoot owl" shift, the evidence does not bear this out. The uncontra- 
dicted testimony of Mine Superintendent Dwight Strong was that the "ho< 
owl" shift was then a non-producing maintenance shift with a record of 
lower dust levels. 

6/ The evidence in this case is insufficient to indicate when Mr. 
Johnston first knew of this revision in the regulations or that he 
failed to exercise his transfer option because he did not know of thes 
revisions. On the record before me I am unable to speculate why he di 
nor overr.ise the ootion after these revisions. 


Distribution (by certified mail): 


James A. Swart, Esq., United Mine Wor 
Raleigh Road, P.O. Box 511, Beckley , V/V 25801 

Mary Lu Jordan, Esq., United Mine Workers of America, 900 Fifteenth 
Street, N.W., Washington, DC 20005 

James R. Haggerty, Esq., Olga Coal Company, 3 Gateway Center, 9 Nortl 
401 Liberty Avenue, Pittsburgh, PA 15263 
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2NTLAND-ELKH0RN COAL CORP., 
Applicant 
v . 


Application for Review 
Docket No. PIKE 78-399 


JCRETARY OF LABOR, : Order No. 063798; 6/23/78 

MINE SAFETY AND HEALTH 

ADMINISTRATION (MSHA) , : Feds Creek No. 1 Mine 

and : 

JITED MINE WORKERS OF AMERICA: 

Respondents : 


ORDER OF DISMISSAL 


The above-captioned matter has been reassigned to the 
idersigned administrative law judge. 

This proceeding is an application for review of an 
-der filed by Kent land-Elkhorn Coal Corporation. The 
>erator has filed a motion to withdraw its application for 
;view. 

Accordingly, it is hereby ORDERED that this matter 
; DISMISSED. 



Chief Administrative Law Judge 

.stribution: By certified mail. 

Lynch Christian, III, Esq., Jackson, Kelly, Holt & O' Farrell 
0. Box 553, Charleston, WV 25322 

jo J. McGinn, Esq., Office of the Solicitor, U. S. Department 
: Labor, 4015 Wilson Boulevard, Arlington, VA 22203 

Joyce Hanula, Legal Assistant, UMWA, 900 15th St., N.W. , 
tshington, DC 20005 


June 24, 1983 


SECRETARY OP LABOR, 

MINE SAFETY AND HEALTH 

administration (msha™ 

Petitioner 
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republic STEEL corporation, 

Respondent 


Civil Penalty Proceeding 

Docket No. PENN 8 I -139 
A.C. No. 36-00808-03056 

Russellton Mine 


Appearan 


ces 


Before ; 


decision 

David E , strppf ^ 

U- S. Department of^abor^Ph ■ ? f f 116 Soli cit 
Pennsylvania, for Petit?! Phlladel Phia , 
Bronius K. Taoras ^ ' MSH A; 

Meadow Lands, Pennsylvania Energy Cor P°ta 
Republic steel Corporation.' ^ Res P ond ent, 

Judge Merlin 


g^atoggn t of the r a « 


e Lase 

»■ »»• 

i-sus* ssdtepttzz 

" a s? s r s 



cabi es . 


When permanent splices in trailing 
cables are made, they shall be: 

***** 

(b) Effectively insulated and 
sealed so as to exclude moisture. 

The Cited Condition or Practice 

Citation No. 843121 cites a violation of 30 C.F.R. 
§ 75.604(b) for the following condition: 

A permanent splice installed in the 
trailing cable on shuttle car Serial No. 

11341 being used in the (012) 4 west off 10 

mains section was not effectively sealed so 
as to exclude moisture and a seven inch long 
area had the outer jack removed and was not 
reinsulated to the same degree as the remainder 
of the cable. 


Stipulations 


At the hearing, the parties agreed to the following 
stipulations which were accepted (Tr. 5-11, 13) : 

1. Republic Steel Corporation was the owner and 
operator of the Russellton mine when the citation 
at issue in this case was written. 

2. The operator and the Russellton Mine were subject 
to the jurisdiction of the Federal Mine Safety 
and Health Act of 1977 at the time the citation 
was written. 

3. The presiding adminis trat ive law judge has 
jurisdiction over this proceeding. 



6 . 


9. 


10 


11 


12 . 


13. 


imposition of any penalty in this proceeding 
will not affect the operator's ability to 
continue in business. ^ 


7. 

8. 


The alleged violation was abated in good fait! 


The mine was medium in size durinn j-u 

to the issuance of the subfec^ciLuon^ P * 


The Russellton Mine has been nnf ^ i 
since October 1982, although it pr ° d ^ c tion 
sealed and is beinn ± ^ has not keen 

future production ? 9 Mlntained f °r possible 


prior'tTtte 


o^thTs^ie^t^iSt^ 06 r S h tated “ the b ° d y 

the shuttle car wis beina "a than the fa =t 
operator does not agre£ thatch eX , isted ' The 
was being used. aat the shuttle car 


the subjict^itation^throi 0 the issuance of 
had an average historv pGra tor and the mii 
§ 75. 604 (b). ^ f Vl °lations of 30 C.I 


^11 witneqqpa n v^v 

« coal nune healt^f M ex P e: 


• This case preqpn-f-c’ 

Solved iniv e b n MSHA and thf^i^y^ilict in the 
those who testi f i a determ ination as to ih 1Ch Cai ? 
citation tpqfif 1 ?’ Tlle inspector wh t ^ le cred ibility 
accompanying him^ that the su Pervisorv lssued the sub 
in the f ace^area ? the ins P^Uon inspector who , 

° retUrn 0Ut ^ -d to 


defe 


outer ] acket so as to exclude moisture (Tr. 14-15) . The 
cable had been pulled off its reel and was lying on the 
ground (Tr. 23-24). He testified that the violation was r 
being corrected when he first observed it, that the splice 
had not been cut out of the trailing cable and that it was 
still a part of the cable (Tr. 21, 24) . 

The supervisory inspector testified that he saw the 
shuttle car operator pulling the cited trailing cable off 
the reel and that he helped her with this task (Tr. 45). 
While he was helping her, he saw a splice and another part 
of the cable which he thought needed attention. He said 
that he may have commented to the shuttle car operator tha 
the splice looked bad (Tr. 46). He admitted that his 
recollection of this subject was not plain and he did not 
recall how long he helped her or whether they pulled the 
cable off together or alternately (Tr. 48, 98). Similarly 
his recollection of seeing the splice was hazy. He was nc 
clear about how much of the cable had been pulled off befc 
the splice appeared or whether he saw the splice as it was 
being pulled off the reel rather than when it was lying on 
the ground (Tr. 49-50). He testified that he did not reca 
what he said about the splice, if anything at all (Tr. 98- 
The supervisory inspector testified that he has the author 
to issue a citation but stated that instead he went to the 
face area and told the other inspector to go look at it 
(Tr. 46, 50-51). 

The temporary shuttle car operator had served in that 
capacity approximately six times prior to the day the subj 
citation was issued (Tr. 56). Her section foreman reminde 
her as a shuttle car operator that the general procedure w 
to remove the entire cable from the machine and inspect it 
before energizing the cable (Tr. 57 , 6.1 , 66) . She stated 
that she followed the general procedure on that day (Tr. 5 
61) . She knew the cable was not energized because she saw 
that it was unplugged and she did not plug it in (Tr. 61). 
She started to remove the cable from the reel when the 
supervisory inspector walked past her (Tr. 57-58) . She 
stated that he did not help her remove any of the cable. 
She said that she would remember if someone helped her 
because it is a difficult job (Tr. 57-58, 68-70). Moreove 
she testified that the supervisory inspector did not point 


a problem with the splice. He went to get his equipment to 
repair it and she went to inform the section foreman of the 
oroblem (Tr. 60). She testified that she and the mechanic 
next cut the defective splice out of the cable (Tr. 62). 

Then the issuing inspector and several other people arrived 
at the shuttle car (Tr. 62-63). The splice was already cut 
out of the cable and was lying on the ground when the issuing 
inspector arrived and issued the citation (Tr. 63-64). The 
operator's mechanic and section foreman also testified and 
confirmed the evidence given by the shuttle car operator 
(Tr. 77-78, 89-90). 


After observing and listening to the witnesses, I 
accept all the testimony of the shuttle car operator in- 
cluding her evidence that the damaged splice had been cut 
out of the trailing cable of the shuttle car and that the 
cable was being repaired before the citation was issued. 

The testimony of the shuttle car operator was clear, con- 
sistent and therefore, wholly credible. I also accept the 
testimony of the operator's other witnesses. I reject the 
inspector's testimony that when he arrived to check the 
cable no abatement of the condition had begun and the 
supervisory inspector’s testimony that he stopped and 
helped the shuttle car operator unreel the cable. As 
already noted the supervisory inspector's testimony was 
vague, contradictory and therefore unconvincing. The 
evidence given by both inspectors is far outweighed by that 
given by the shuttle car operator and the operator's other 
witnesses. Since the defective splice was no longer part of 
the cable when the inspector observed the permanent splice, 
the condition described and therefore the alleged violation 

”5l en the citation was issued. Under such 
circumstances the citation must be vacated. 

st-i 1 1 So ^^ c f tor atgued that a violation 

cited hppflnqp spl ^ ce was cut out before i.t was 

Consolidation CnalT " had , been defective. He cited 

' 1 FMSHRC 542 (June 1979) in 

that the oDeratnr L i°h' In P at case ^ made no difference 

vioLtionThen ?he condI?ion abatemGnt ° f 3 r ° of contro1 

there the violation remained IT JZTt* by M ? HA * HoWever ' 

drawal order was issued t T existence wh cn the with- 

issued. in the present case there was no 


ORDER 


Accordingly, it is ORDERED that Citation No. 843121 be 
/seated and that the petition for the assessment of civil 
penalty be DISMISSED. 



Paul Merlin 

Chief Administrative Law Judge 


Distribution: Certified Mail. 

David E. Street, Esq., Office of the Solicitor, U. S. 
Department of Labor, Rm. 14480-Gateway Building, 3535 Market 
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Bronius K. Taoras, Esq., Kitt Energy Corporation, 455 Race 
Irack Road, P. 0. Box 500, Meadow Lands, PA 15347 
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DaU f T ln Square - Su ite 501 
Dallas, Texas 75202 
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Before : Judge Virgil E, Vail 


niaiUKY 


ittrvr - - 

h.„ ™t:: as.— - ■ "■«- "is/i- r- 


6 n0t lnCor P°-ted in thi e is 6 i n ent fh that tha content! 

S10n > tl >ey are rejected. 


ISSUES 


respondent ha^vf 1 ] iSSUes P res ented i n this 

- alleg d 0l ^^ h f e Prions ( 1 ) whether 

the proposal f„ r «d J nplementing regu- 


Ill iiCLti Lilli amount Ol 


, , . , • . , tlvu penalty assessment, section 110(i) 

Of the Act requires consideration of the following criteria- (1) the 

operator s history of previous violations, (2) the appropriateness of such 
penalty to Lie size of the business of the operator, (3) whether the operate 
«as negligee , (4) the effect on the operator's ability to continue in 
business (5) the gravity of the violation, and (6) the demonstrated good 
faith, of the operator in attempting to achieve rapid compliance after 
notification of the violation. 


STIPULATIONS 

The parties stipulated to the following: */ 

UNC Mining and Milling (herein UNC) operates an underground uranium min 
located approximately 20 miles northeast of Gallup, McKinley County, New 
Mexico, on State Highway 566. The mine is designated as the Northeast 
Churchrock Mine. In December, 1979, the mine was operated on three 8-hour 
shifts a day, 6 days a week. In December 1979 , 916 persons were employed. 

Of these, 650 worked underground. 

Access to the mine was through two vertical, 14-foot diameter, 
4-compartment shafts connected to two mining levels. A modified room and 
pillar method of mining was used in conjunction with diesel-powered trackl.es 
and track haulage systems. A blueprint of pertinent portions of the mine is 
attached hereto ns Exhibit #1. Portions marked in red are those haulage-way 
which are relevant to the instant case. 

UNC maintains an extensive inspection and safety program. In December, 
1979, UNC employed some twenty-eight persons to specifically administer mine 
safety and training, as indicated by an organizational flow chart attached 
hereto as Exhibit # 2. This chart does not include the various 
superintendents, foremen and shift bosses who also are charged with 
responsibility for safety. 

UNC issues a safety booklet to each employee. See Exhibit # 3. Alex 
Garcia, the employee who was fatally injured in this case, received a copy o 
the safety booklet. See Exhibit # 4. 

As part of UNO's safety training program, employees are given training 
courses in mining and first aid. Employees are then tested to determine wha 


U The parties also stipulated to eleven exhibits attached to the stipulate 


axniDi.es if 5 and if 


Alex Garcia also received training from his 


employer Kerr McGee. See Exhibit # 7 . Additional'i^'a^had", 
sk training as a clam operator and a triprider. See Exhibits # { 
In December, 1979, Garcia was also in the process of being task tr- 


performance, U " d aftSr testln 8 and based on Garc 


on swing 




B. J , Chavez 
George Otero 
James Kepler 
Harry Morgan 
Bob Masters 
Norris Ross 
Sam Sullivan 
Alex Garcia 


Swing shift began at 4:00 p. m 

jr 1 noh I ri J • 'u « 


level foreman 
acting level foreman 
track shift boss 
track crew 
skip tender 
shift boss 
motorman 
triprider 


Kepler instructed Sam Sullivan and'Alfx Pa begl " nln 8 of the shift, 
the available raises (load loose mined oreT* they C ° Uld P ul1 
and Garcia pulled a couple of tri» a 1 , °" Stock piled areas), 
the 8, 10 and 11 raises to the tr enc l \ ? !. C ° Uple ° f loads »r 
They then went to the number 2 raise t “ n ‘ ng area) at the No. 1 
5-30 p.rn. On arriving at the number 9 3 trlp ’ This occurred 

SS a ki tHe raise because ground from th^ 86 Sulllvan and Garcia co 
and blocked the track. Sullivan and r V the ha elage-w ay had 
encountered no difficulties in driving' t0 pul1 ot her rais, 
haulage way between the A2-A2 1 4 ^it ch a T™ 225 lo c™°tive 

4 U h a "‘> the A2-A2 3,8 switch. 


At approximately 5 • so n m 
number 2 raise and for the fi~t Shlfter James Kepler walked , 

w :Lg There was not much ground on t^^^^ ^ 


Between 5:30 p, m anf » o. nn 

consisting of Harry Moreen Ke P la r instructed 


a t r nr> \r 


(person responsible at the base of the shaft for lifting ore out of the 
mine), that the track had been cleared. Masters was so notified because 
Masters told Sullivan and Garcia Oiere stock piled ore could be loaded. 

The last time Kepler saw Sullivan and Garcia was shortly after 10:00 
p.m., after he had been notified that the track near the number 2 raise had 
been cleared. At this time Kepler said nothing to Sullivan or Garcia. 

At approximately 11:00 p.m. B.J. Chavez, the level foreman, saw Sullivan 
and Garcia at the trench near the No. 1 shaft. By this time, Chavez had 
heard that the track near the number two raise had been cleared. Chavez had 
heard this from Masters or others. Chavez told Sullivan he could pull the 
number 2 raise as the track was clear. Also at approximately 11:00 p.m. 
George Otero, the acting level foreman, came into the trench area. Chavez 
asked Otero i f he had double checked the number 2 raise to make sure that the 
track was clear. Otero said he had not. Chavez said he would check the 
raise and proceeded to walk toward the raise. 


As Chavez walked toward the number two raise, he passed Sullivan and 
Garcia at the A-l switch where they were picking up track tools. Between the 
A-l switch and the 1.8 switch* Sullivan and Garcia passed Chavez. They then 
stopped at the 1.8 switch to unload the track tools. White Sullivan and 
Garcia were stopped at the 1.8 switch, Chavez passed them. Sullivan and 
Garcia then passed Chavez at the A1-A2 switch. 

At 11:20 p.m. Chavez caught up with Sullivan and Garcia at the A2-A2 
1,4 switch where the Clayton 225 motor was stopped. Norris Ross, the shift 
boss, was at the A2-A2 1.4 switch at this time and Ross and Chavez talked 
about equipment. Also, Chavez told Sullivan and Garcia not to pull the 
number 2 raise until he had checked the track. 


While Chavez finished talking to Ross, Sullivan and Garcia proceeded 
from the A2-A2 1.4 switch to the A2-A2 3.8 switch with Sullivan walking ahead 
of the locomotive and Garcia driving the locomotive. Throughout the shift 
and throughout several prior shifts Sullivan and Garcia had traded off 
operation of the locomotive as part of Garcia's on the job training in 
preparation for Garcia taking over complete operation of the locomotive when 

Sullivan went on vacation. 


Chavez 
3.8 switch. 


finished his conversation with Ross and walked toward the A2-A2 
Ross went the opposite direction to the number 1 shaft. 


After Sullivan re 
location of the ground 
3.8 switrli. Sullivan 


ichcd the A2-A2 3.8 switch he walked on ahead to the 
fall. Garcia waited with the locomotive at the A2-A2 
'ihqprved that the ground fall had been cleared from the 


Garcia. Shortly thereafter, Chavez arrived at where Garcia was stopped 
the locomotive. Garcia reported to Chavez what Sullivan had repotted to 
Garcia. Chavez directed Garcia not to pull the number 2 raise. Garcia 
motioned to Sullivan to board the last car pulled by the locomotive and 
Garcia and Sullivan proceeded toward the A2-A2 1.4 switch. 

Chavez waited for the locomotive and cars to pass him. As Sullivan 
passed Chavez, Chavez instructed Sullivan to pull the number 14 raise. 
Chavez then walked to where the ground fall had occurred and found it as 
described by Garcia. 

As Chavez walked from the A2-A2 1.4 switch to the A2-A2 3.8 switch, 
noticed no broken timber. This was the first time Chavez had been throu 
the area on this shift. Likewise Sullivan noticed no broken timber as h 
walked the track from the A2-A2 1.4 switch to the A2-A2 3.8 ewitch at 
approximately 11:20 p.m. Sullivan had noticed a broken timber the week p 
to December 18, 1979, but this had been replaced upon finding it broken. 

After Chavez observed the area of the ground fall and the mesh, he 
walked past the A2-A2 3.8 switch toward the A2-A2 1.4 switch and observe 
the first time one broken timber. 

As Sullivan and Garcia proceeded from the A2-A2 3.8 switch to the A 
1.4 switch Sullivan observed for the first time one broken timber. Garc 
was operating the locomotive and Sullivan was riding in the last car. 
Sullivan could not at all time see Garcia. As the train approached the 
1.4 switch, Sullivan sensed something was wrong as the train appeared to 
moving only at a coasting slow speed. 

Sullivan, when able to do so, climbed over the cars to the locomoti 
Ry this time, Chavez had caught up with the train and observed Sullivan 
climbing over the cars to the locomotive and putting the brake on the 
locomotive. Chavez likewise climbed over the cars to the locomotive and 
joined Sullivan, where they found Garcia has sustained a head injury whi 
eventually resulted in his death. 

Garcia was given first aid which included mouth to mouth respiratio 
Chavez, and was transported to the hospital in Gallup, Mew Mexico where 
died at 1:05 a.m. on December 19, 1979. 

At 2:00 a.m. on December 19, 1979, UNC's Manager of Safety, Kay Kof 
was notified by UNC's Inspector of Mines Lolo Martinez that an accident 
involving Alex Garcia had occurred. Kofford immediately proceeded to tb 
Northeast Churchrock Mine, went into the mine to the beginning of the 
haulage-way between the A2-A2 1.4 switch and the A2-A2 3.8 switch and se 


the accident and began inspection at approximately 10:00 a.m. 

The investigation revealed that no one had been in the area since 
time of the accident. The Clayton 225 locomotive was at the A2-A2 1.4 
switch . 

MSHA inspectors directed that measurements be taken. From the fr 
the locomotive to where Garcia's hard hat was found measured 231 feet, 
highest point on the locomotive measured 61 inches from the track rail 
top of the locomotive i'fc dome shaped with the sides of the top of the 

locomotive being less than 61 inches from the track rail. See Exhibit 

The locomotive measured 42 inches wide. At the front of the loco 
is a compartment from which the mot orman operated the locomotive. Wit 
compartment is a builtin seat. The top of the front of the locomotive 
measured 54 inches from the track. Sec Exhibit # 10. One broken tirab 
was found. 

At the location of the timber cab (sic), next to the broken timbe 
the haulage way measured 82 inches across the bottom, 76 inches across 
top and 61 1/2 inches from the top of the rail to the top of the haula 

The broken timber cap measured 57 inches from the track rail at its lo 

point which was on the side of the haulage way. The other side of the 
timber cap measured 62 inches from the track rail. Timber caps to eit 
side of the broken timber cap and the cap next to the broken timber ca 
measured greater than 62 inches from the track rail and up to 96 inche 
more at the switches. The timbers were not marked with warning signs 
devises (sic). 

During the course of the inspection, MSHA inspectors directed Sam 
Sullivan to dirve (sic) the motor through the area between the A2-A2 1 
switch and the A2-A2 3.8 switch and drop off the cars at the A2-A2 3.8 
switch. Sullivan then was directed by MSHA inspectors to repeatedly d 
the locomotive between the A2-A2 1.4 switch and the A2-A2 3.8 switch, 
inspectors and UNC supervisory personnel repeatedly walked through the 
during the course of the inspection. After measurements were taken, K 
Kofford was allowed to wedge a stull (vertical support) under the brok 
timber so it would not drop further down. This was the first correct! 
action which was taken. Prior to, during and after the inspection no 
fell in the haulage-way between the A2-A2 1.4 and the A2-A2 3.8 switch 
When enlargement of the haulage way began in late December no ground h 
fal len. 

After the inspection, the area was again closed to access. The a 
opened again after the entire distance between the A2-A2 1.4 switch an 


Throughout this process, despite repeated requests, 
UHC personnel no indication of how Large the haulage-way 
made . 


MSHA inspector 
should have be 


As the result of the inspection conducted by MSHA, UNO received a 
of citations including citation number 152050 (A copy is attached to th 
complaint) for violation of § 57.9-104 which requires conspicuous marki 
obstructions which create a hazard. UNC paid the penalty resulting fro 
citation 152050. 

DISCUSSION 


IVh ket No. CENT 80-386-M 

On December 19, 1979, during an investigation of a. fatality at the 
respondent's Northeast Churehrock Mine, a mine inspector for the Mine S 
and Health Administration (MSHA) issued a 104(a) citation No. 151666 wh 
stated as follows: 

There was no safe access for the person operating a Clayton (#225) 
haulage locomotive through the area of low clearance between the 
A2-A2 1.4 switch and the A2-A2 3.8 switch on the 1 700 level in th£ 
the measured height of the Clayton #225 locomotive was 61 inches 
from its top down to track rail and at the timber cap 45 feet nort 
from the A2-A2 3.8 switch it was measured 61 1/2 inches over the 
track rail. 


Supervisor J. Kepler (track shifter) said he made a trip through 
this area at about 5:30 p.ra. and also again about 8:30 p.m. the 
swing shift of 12/18/79 and at about 11:00 p.m. he directed trip 
rider Garcia (whom he also said was at the controls of the Claytoi 
#225 motor) and motorman Sullivan to go through the area of low 
clearance between A2-A2 1.4 switch and A2-A2 3.8 and pull some muc 
from # 2 raise in A2-A2 3.8 track drift. 

Supervisor B, Chavez (level foreman) said he was standing near thi 
A2-A2 1.4 at about 11:20 p.m. as Clayton # 225 motor and 4 empty 
mine cars went by and entered the area between A2-A2 1.4 switch 
and A2-A2 3.8 switch. He said he followed and went through this 
same area to the A2-A2 3,8 switch where this motor was setting 
stopped with trip rider Garcia at the controls. He said he dis~ 
cussed an earlier fall at # 2 raise area with motorman Sullivan. 
He said he then told them (Garcia) not to go through to #2 raise 
and just to leave the area and go back out. He said the motor atv 
the cars went back through the low clearance area between A2-A2 3 
switch and A2-A2 1.4 switch. 


Prior to the accident Chavez had walked from A2-A2 1.4 switch to the 
-A2 3,8 switch to check on a reported ground fall and did not see a broker 
mber in the area. Sullivan had also walked the same area at 11:20 p.m. ai 
id not observed a broken timber, However, as Chavez walked back past A2~A; 
8 switch towards the A2-A2 1.4 switch he saw one broken timber. Sullivan 
so saw the broken timber as the locomotive and cars proceeded towards the 
-A2 1.4 switch. The broken timber cap was located 45 feet north of the 
-A2 3.8 switch and would be between that switch and A2-A2 1.4 switch. 

Petitioner contends that respondent's failure to provide adequate heigl 
the tunnel through which the haulage locomotive traveled violated 30 
F,R, § 57.11-1 which states as follows: 

Mandatory. Safe means of access shall he provided and 
maintained to all working places. 

Respondent has challenged the citation in controversy for the following 
lasons: (1) that it has always provided and maintained safe passage and sal 
ansportation of employees to and from working areas and thus could not ha\ 
olcited section 57.11-1; (2) that standard 57.11-1 is unconstitutionally 
igue; (3) that: the standard is overbroad; (4) that 57.1 1-1 is a general 
andard and specific standards exist which could have been cited but were 
it; and (5) that respondent paid the penalty for a specific standard 
ilating to the condition of the haulago-wfly between A2-A2 1.4 and A2-A2 3 A 
ritches and thus should not be assessed twice for the 3aine violation, 
tspondent also contends that the hazard is not defined in 57.11-1 and that 
e violation should not have been designated as significant and substantial 
irther, a claim is presented by the respondent alleging that it should be 
imbursed the sum of $214,500.00 expended in reconstruction of the 
lulage-way as abatement of the citation. 

Based upon a careful review of the stipulated facts and exhibits in th 
ise, X reject respondent's arguments and find a violation of the cited 
andard occurred. 

1 . Respondent has always provided and maintained safe 
passage and transportation to and from working areas 
and thus could not have violated section 57.11-1. 

In support of its position, respondent points out that miners Garcia, 
lines Keller, Harry Morgan and his track crew, and Chavez had all passed 
irough the haulage drift between the A2-A2 1.4 and A2-A2 3.8 switches, 
ther walking or riding, without incident prior to the accident. Further- 
ire, miners had passed through the area on prior shifts due to the #2 rais 
;ins an active working area of the mine from which ore was being drawn. 


inches from the top of the rail. The front of the locomotive was 7 inches 
lower to allow the operator to have vision to the front. At the point whe 
the broken timber cap was discovered, there was 57 inches clearance on its 
lowest side from the rail. These measurements indicate by the limited amo 
of clearance provided for passing locomotives and ore cars that there is n 
room for error or an unexpected event. The broken timber cap is an exampl 
of an event that portends the existence of a dangerous condition. The 
primary issue here is whether, in light of the mini-mum amount of clearance 
“safe means of access" is provided, I find that this situation in the 
haulage-way of an active working area of the mine creates a hazard to the 
safety and health of the miners and therefore violates the provisions of 
standard 57.11-1. Further, the strongest support for this position is the 
fact that an accident did occur at this location resulting in a head injur 
to a motorman on the locomotive and utimately his death. 

Respondent also argues that the standards under the Act applying to 
underground coal mines makes provisions for cabs and canopies but allows 
variances which permit the mining machines to operate with extremely limit 
clearance in mining the coal seams. I find no merit in this argument as w 
are not involved with the equipment used to extract coal here but rather w 
a haulage-way used for the movement of locomotives and ore cars from one 
location to another. Also, it not the purpose in deciding the facts in th 
case to consider them in light of the provisions that apply to underground 
coal mining. They are distinct and separate provisions. 

2 . Standard 57.11-1 is unconstitutionally vague 

Respondent in his brief argues that the operator has no way of knowin 
what "safe means of access" requires and therefore it is vague and unclear 
For example, "means of access 11 may be defined in terms of passage-ways 
themselves or in terras of conveyances which transport persons through 
passage-ways . In contrast, respondent alleges that sections of the under- 
ground coal standards specify certain distances concerning clearances in 
haulage-ways . 

The Commission in a recent decision addressed the argument of a stand 
being unconstitutionally vague in Alabama By-Products Corporation , A FMSHI< 
2129-2130 (December 1982), and stated as follows: 

In order to pass constitutional muster, a statute or standard 
thereunder cannot be "so incomplete, vague, indefinite or un- 
certain that men of common intelligence must necessarily guess 
at its meaning and differ as to its appl icat ion." Connolly v. 
Gerald Constr. Co. , 269 U.S. 385 , 391 ( 1926). Rather, "laws 
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machinery or equipment is in safe or unsafe operating condition, 
we conclude that the atLeged violative condition is appropr iately 
measured against the standard of whether a reasonably prudent 
person familiar with the factual circumstances surrounding the 
allegedly hazardous condition, including any facts peculiar to 
the mining industry, would recognize a hazard warranting correct^ 
action within the purview of the applicable' regulation, '(‘emphasis' 
added). See e.g., Voegeie Co. Inc. v. OSHRC, 625 F . 2d 1075 (3d 
Cir. 1980TT 

This test was applied by the Commission in 1 ) , S. Stee 1 Corp . , 5 FMSHRi 
(January 1983), which stated that the adequacy of an operator's efforts 
comply with a general standard should be evaluated by reference to an 
objective standard of a reasonably prudent person familiar with the minin; 
industry and the protective purpose of the Act. Also, see Great Western 
Electric Company , FMSHRC (May 25, 1983). 

I conclude from the stipulated facts presented in this case that a 
reasonably prudent person familiar with the pecularities of the mining 
industry would recognize that a hazardous condition was created by the 
limited clearance in the haulage-way and would increase the height of thi 
section of the mine. As stated before, the mere existence of a 1/2 inch ■ 
clearance between the top of the locomotive and top of the haulage-way slv 
indicate to management that tiie slightest deviation in the top or support 
such as timbers, or a careless mistake by a mo tor man or miner riding in tl 
ore cars could cause serious injury. Based upon the criteria set by the 
Commission in their recent decisions and the facts presented in this case 
find that the general standard is not unconstitutionally vague. 

3. The standard is overbroad. 


I likewise reject the argument that the standard is so ambiguous and 
overbroad as to be void under the statute. Again, the Commission has sta 
in Alabama By-Products Corporation , supra , as follows: 

Broadness is not always a fatal defect in a safety and health 
standard. Many standards must be "simple and brief in order to 
be broadly adaptable to myriad circumstances." Kcrr-McGee Corp. , 
3 FMSHRC 2496, 2497 (November 1981). See Ryder Truck Lines, Inc , 
v, Brennan 497 F. 2d 230, 233 (5th Cir. 19*7477 ~ 

In the present case, I find that the requirement in the standard tha 
the operator must provide and maintain a "safe means of access" to all 
working places is neither overbroad nor ambiguous. There is no question 


(August 1 980) (ALJ ) , the judge decided that in a passageway where a laddc 
installed for a distance of six feet a clearance of only 13 inches betwc 
the ladder and the back of the passageway was dangerous to miners climb i 
and down with their equipment and did not provide a 'safe means of acces 
and violated 57.11-1. In The Hanna Mining Company , 3 FMSHRC 2045 (Septe 
1981), the Commission affirmed a finding that travel underneath an overh 
belt by miners was an "unsafe means of access" and violated 57.11-1 as a 
Urge ore spill in an aisle. These representative cases indicate severs 
different types of situations where the standard 57,11-1 was applied. I 
a similarity between the application of the standard in those circumstan 
and varied locations and the conditions in the haulage-way being conside 
here. First, the haulage-way is a location in the mine that must be 
considered a "working place" for miners. Under section 57.2, Definitior 
"working place" means any place in or about a mine where work is being 
performed. 

I conclude that the respondent has failed to establish in his argutt 
that the Secretary exceeded his rulemaking authority under the Act in 
adopting the general standard at issue requiring that a "safe means of 
access" be provided and maintained in the "working place" of the mine. 

4 . Standard 57.11-1 is a general standard and there exist specific star 
which could have been cited but were not. 


Respondent contends that the enforcement scheme and standards under 
Occupational Safety and Health Act of 1970 (OSHAct) are similar do those 
the Federal Mine Safety and Health Act of 1977 (MSHAct ) . Further, that 
a we 1 1‘ est abl ished doctrine under OSHAct that if there exists an applies 
specific standard and that standard is not cited because a more general 
standard is cited, the citation of the general standard must be vacated. 
Trojon Steel Company , 3 OSHA 1384 (1975). It has been held by Occupatic 
Safety and Health Review Commission that a citation for the violation oi 
section 5(a)(1) is invalid and will not lie where a duly promulgated 
occupational safety and health standard is applicable to the condition ( 
practice that is alleged to constitute a violation of the Act. Brisk 
Waterproofing Company, Inc. , 1 OSHA 1263 (July 1973). Respondent sugges 
that the Federal Mine Safety and Health Review Commission should follow 
precedent in the interest of administrative and judicial economy (Reap. 
14) . 


This defense must be rejected. Admittedly, the OSHAct and MSHAct 
have similar statutory language and were enacted to protect the health 
safety of certain employees in the work place. However, there are some 
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91-1282 , 91st Cong., 28 Sess (1970 at 9, 10, p. 21). 

The "general" designation under which section 57.11-1 is listed in tl 
MS H Act is for a different purpose than the respondent would contend. 
"General" in this instance, refers to the fact that this standard applies 
both "Surface and Underground" mining under a heading of "Tra ve 1 ways . " Tl 
titles are listed in the regulation under the heading "§ 57.11 Travelways 
cscapeways . " 

5. Respondent should not be required to pay twice for the same condition 
or violation 


The facts show that respondent was also issued Citation No. 152050 ii 
connection with the investigation of the accident in this case and citatii 
being contested herein. Citation No, 152050 alleged a violation of stand. 
§ 57.9-104 which states as follows: 

Mandatory. Warning devices or conspicuous markings shall be 

installed where chute tips, ventilation doors, and 
obstructions create a hazard to persons on equipment. 

The citation reads as follows: 

"The timber caps in A2 haulage drift between A2-1.4 and A2-3.8 
did not have warning devices or conspicuous markings to warn 
persons operating a cLayton locomotive of the low clearance 
area. The timber caps range from 57" to 67" in height from the 
track rails. The clayton locomotive measures 61" from the track 


2/ Sec. 5(a) Each employer- 

(1) shall furnish to each of his employees employment and a place of 
employment which are free- from recognized hazards that are causing or are 
likely to cause death or serious physical harm to his employees; 

(2) shall comply with occupational safety and health standards proimil 
ted under this Act. 

(b) Each employee shall comply with occupational safety and heal 
standards and all rules, regulations, and orders issued pursuant to this 
which are applicable to his own actions and conduct. 





again . 


The respondent fails in this argument for the facts show that two 
violations of mandatory safety standards occurred here. First, the 
respondent was cited for, and I find, violation of 57.11-1 requiring a 
means of access be provided and maintained to all working places. As t 
Citation No. 152050, the violation charged was for failure to have warn 
devices or conspicuous markings installed where a hazard existed. Thes 
two separate violations. It is well settled that the 1977 Mine Act imp 
duty upon operators to compLy with ail mandatory safety and health atari 
It does not permit an operator to shield itself from liability for a 
violation of a mandatory standard simply because the operator violated 
different, but related mandatory standard. Fl Paso Rock Quarries, Inc . 
3 FMSHRC 35 (January 198 0, Southern Ohio Coal Company , 4 FMSHRC 1459 ( 
1982) . 

6 . The violation of Section 57.11-1 was not significant and substantial 


Respondent contends that because the standard cited here is so vag 
not to define the hazard, it should not have been designated as signifi 
and substantial. 

I also reject this argument as being without merit. The standard 
be given a rational and reasonable interpretation. The "safe access" r 
ferred to must be viewed in the light of the danger that exists to mine 
are working in the area and in this instance traveling on the locomotU 
ore cars through this area of restricted clearance. The standard must 
construed to effectuate its obvious purpose - safety. To accept respor 
interpretation would he inconsistent with that purpose. 

The test for a "significant and substantial" violation was laid dc 
the Commission in Secretary of Labor v. Cement Division, National Gypsi 
Company , 3 FMSHRC 822, April 7, 1981, also a civil penalty case. In tV 
case the Commission held that a violation is "significant and substanti 
if: "[Biased upon the particular facts surrounding that violation there 
exists a reasonable likelihood that the hazard contributed to will rest 
an injury or illness of a reasonably serious nature." 


sufficient, as an example of the potential hazard that existed 
to meet the test set out by the Commission, and warrants that 
of the standard be designated as significant and substantial. 


in 

the 


the area, 
violat ion 


In view of my finding that a violation of standard 57.11-1 existed as 
alleged in Citation No. 1 51666 , I am not obliged to make a determination of 
the merits of respondent’s contention that it should be reimbursed for the 
funds expended increasing the clearance in the haulage-way. The fact is that 
respondent was required to do so in abatement of the alleged violation, which 
ultimately was accomplished and the hazard eliminated. 


PENALTY 


After respondent abated the violation, the Secretary terminated the 
withdrawal order and proposed a civil penalty of $7,500.00 for the alleged 
violat ion . 

As part of the stipulated facts in this case, it was shown that 
respondent's mine employed 916 persons in December 1979, operating three 
eight hour shifts six days a week. This would indicate a large mine 
operat ion . 

No argument: was advanced by respondent that payment of the proposed 
penalty in this case would jeopardize its ability to continue in business. 
Therefore, it is presumed that if a penalty is assessed, it will not do so. 

The Secretary appended to his brief filed in this case a certified copy 
of a computer print -out showing respondent's assessed violation history 
beginning December 20, 1977 through December 20, 1979, the day of the 
accident. Respondent raised no objection to this computation of assessed 
violations so it is presumed that it does not disagree with the figures. The 
printout shows Cor the period covered, that respondent was assessed and has 
paid the penalty for 245 violations, 

1 find from the facts in this case that the negligence on the part of 
respondent wan high an the restricted clearance in the haulage-way was 
visible to all who traveled through this area. However, the stipulated facts 
do not allow that respondent's supervisors, or Sullivan, Garcia s partner, sav, 
the broken timber cap before the accident occurred. I do not find that this 
condition of a broken timber cap was established as the direct cause of the 
injury to Garcia, although it may have been, but rather, find that the 


The respondent did abate the hazard by enlarging the haulage-way and 
providing adequate clearance in the area. This required respondent to expenc 
the sum of $214,500.00 plus lose some production in the mine. When assessing 
a penalty where there is a vacated withdrawal order, it is proper to take 
into account the economic loss suffered by the operator as a consequence of 
the order. See North American Coal Company , 1 MSHC 1131 , 3 IftMA 93 (April 
1974). 

I conclude, based on all of the above findings and factors, that a 
penalty of $2,000.00 is proper in this case. I believe a reduction in the 
amount of the proposed penalty assessment is warranted for the reason that 
the respondent did pay another penalty without contest and expended a large 
sum of money in abatement of the violation. 

DOCKET NO. CENT 8Q-387-M 

This case involves a 104(a) / Citation No. 151667 issued to the 

respondent alleging a violation of 30 C.F.R. § 57.3-26. The condition or 
practice for which respondent is cited is described in the citation as 
fol lows : 


There is a damaged and broken timber cap creating a hazardous 
condition for haulage equipment that was directed to travel 
through the area between A2-A2 1.4 switch and the A2-A2 3.8 
switch on the 1700 level in that one of the timber caps 41 feet 
north from A2-A2 3.8 switch is broken horizontally about half- 
way along its length and was hanging down to within 57 inches 
over the left side track rail (looking south). 

The haulage equipment (Clayton locomotive #225) directed 


3/ Sec. 104(a) If, upon inspection or investigation, the Secretary or his 
authorized representative believes that an operator of a coal or other mine 
subject to this Act has violated this Act, or any mandatory health or safety 
standard, rule, order, or regulation promulgated pursuant to this Act, he 
shall, with reasonable promptness, issue a citation to the operator. Each 
citation shall be in writing and shall describe with particularity the natur 
of the violation, including a reference to the provision of the Act, 
standard, rule, regulation, or order alleged to have been violated. In 
addition, the citation shall fix a reasonable time for the abatement of the 
violation. The requirement for the issuance of a citation with reasonable 
promptness shall not be a jurisdictional prerequisite to the enforcement of 
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Mandatory . Timbers used for support of ground in active workings 
shall be set, blocked, or blocked and wedged so that 
u fit is achieved. Damaged, loosened, or dislodged 
timbers which create a hazardous condition shall be 
promptly repaired or replaced. 

Without further explanation, Petitioner in his brief stated that he 
chose not to brief the issues surrounding 30 C.F.R. § 57 . 3-26 hut instead 
addressed his entire argument to standard 30 C.F.R. § 57.11-1 which refers to 
the alleged violation contained in Docket Mo. CENT 80-386-M. This failure on 
the part of petitioner to afford the adjudicator the benefit of his arguments 
on the issues in this case could be construed as tantamount to an abandonment 
of his petition against the respondent. However, 1 am required to abide by 
the decisions of the Federal Mine Safety and Health Review Commission which 
holds that section l 10(a) of the Act mandates an assessment of a penalty for 
any violation of a mandatory safety standard, j Island Creek Coal 
Company, 2 FMS1IRC 2 79 (February 1980), Van Mulvehill Co al Co mpan y , In c., 2 
FKSHRC 283 (February 1980). Therefore, if I find a violation of the cited 
standard, from the stipulated facts in this case, I will assess a penalty. 

Respondent: lias admitted in its brief that a broken timber cap was 
discovered in the linn l age-way at approximate ly the same time the accident 
occurred. The remaining issue to be decided is whether the broken timber cap 
created a hazardous condition contemplated by standard 57.3-26 . Respondent 
argues in its brief that existence of the broken timber cap in the haul age- . 
way between the two switches did not create a hazardous condition. The basis 
for this reasoning is that 57.3-26 applies to ground control or control of 
the top of the haulage-way and was not related to the hazard of restrictive 
clearance or obstructions (Reap. Br . 22-23). 

1 concur with respondent that this standard is included under part 
§ 57.3 of the regulation that is designated "Ground control" in "Underground" 
mines. The general tenor of the other standards that precede and follow 
57.3-26 are directed towards support and control of ground in underground 
mines. The question here is what was the hazardous condition cited by the. 


b/ Sec. 110(a) The operator of a coal or other mine in which a violation 
occurs of a mandatory health or safety standard or who violates any other 
provision of this Act , shall be assessed a civil penalty iy t e . ecre y 
which penalty shall not be more than $10,000 for each such violation. Each 
occurrence of a violation of a mandatory health or sa ety stan ar may 
constitute a separate offense. 


this case as his arguments and authorities would have been most helpful. 
However, I am compelled to resolve tiie issues in spite of this, 1 am 
persuaded by a careful review of the statement of the inspector in the 
citation describing the conditions as he found them that he contemplated a 
hazard to the equipment from the broken timber falling down into the upper 
portion of the haulage-way. This determination is based upon the fact that 
included in this description is the measurements of the restricted clearance 
created by the broken timber described as " ... broken horizontally about 
halfway along its length and was hanging down to within 5 7 inches over the 
left side track rail (looking south). 11 

If the above assumption is incorrect, and the inspector had intended tc 
cite a hazard for roof control, I would have to find that there was not a 
violation of the standard. The facts show that the broken timber cap was 
first observed immediately before the accident occurred. There is no 
evidence in the stipulated facts to show that this condition had existed foi 
a period of time or that respondent had prior knowledge. Further, there is 
no evidence that this one broken timber cap amongst the others installed in 
the area created a hazard of a fall or cave-in. The standard contemplates 
that timbers that are damaged, loosened, or dislodged and create a hazard 
shall be promptly repaired or replaced. The crucial word appearing in this 
standard is "promptly." In the case Magna Copper Company , 3 FMSURC 349 
(February I981)(ALJ), involving standard 57.3-26 and similar facts, Judge 
Carlson stated in part as follows: 

Respondent is perhaps correct that a mine operator need not 
replace every damaged or weakened support. Rut if that is so, 
the Secretary is doubtless correct in insisting that where a 
damaged support in a working area of a mine is not replaced, 
that decision must rest on a thorough and prudent assessment 
of the effect of weakened support on safety. 

In the above case, the damaged support existed for a year and 
respondent's own safety engineer believed it should have been replaced and 
violation was found. That is not the case here. The evidence neither show 
that the support was necessary for adequate ground control nor that it had 
existed for any period of time. 

However, if the assumption is correct that the hazard contemplated by 
the inspector was a danger to the locomotive or miners passing underneath d 
to a restriction of clearance, then the issue is whether the standard was t 
proper one to be applied in issuing the citation. In the case of Phelps 


980). In the Phelps Dodge case, the contention was that the standard cite 
as to protect against hazards of electrical shock and not hazards of 
einoving rocks from a chute. The Court concluded and stated as follows: 

The regulation inadequately expresses an intention to reach the 
activities to which MSHA applied it. Therefore, we join in the 
observation: "If a violation of a regulation subjects private 
parties to criminal or civil sanctions, a regulation cannot be 
construed to mean what an agency intended but did not adequately 
express" (citation omitted). 

The Court found that the Secretary had abused his discretion in apply i 
he standard under electrical hazards to non-c lec t r i c a l hazards. 

Under the doctrine adopted in the above case, I find that the standard 
pplied in this case is unconstitutionally vague as to all hazards except 
hen applied to the hazards associated with ground support. As I stated 
efore, 1 do not find a violation of 57.3-26 as to the requirements of the 
tandard relating to ground control and prompt replacement, or repair of 
roken timbers. If the Secretary had wished to cite the respondent for a 
roken timber cap, creating a hazard to the movement of locomotives and me a 
hrough an area of restricted clearance, there are other standards he could 
ite. I therefore vacate Citation No. 151667. 

CONCLUSIONS OF LAW 


1. Respondent was subject to the provisions of the Federal Mine Safet 
nd Health Act in the operation of the Northeast Churchrock Mine at all t itr 
ertinent hereto, and the undersigned Administrative Law Judge has 
urisdiction over the parties and the subject matter of these proceedings. 

2. Respondent was in violation of the mandatory standard in 30 C.F.R. 
7,11-1 by reason of the fact that it failed to maintain a safe means of 
ccc88 to all working places in that there was limited and restrictive 
learance height in the haulage-way between A2-A2 1.4 and A2-A2 3.8 

wi tches , 

3. Respondent did not violate standard 30 C.F.R. § 57.3-26 and said 
Ltation No, 151667 is vacated for the reason that the standard is un- 
onstitut ionally vague as to a hazard to miners because of restricted 
leArance In the haulage-way due to the broken timber cap dropping or hang! 
own therein. 
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becreiary or Laoor cne aDove-a ssessea ptMiduy, 
within 60 days from tiie date of this decision. 
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Albuquerque, New Mexico 87108 


LOCAL UNION 6025, UNITED MINE 
WORKERS OF AMERICA, 

Complainant 


v . 

BISHOP COAL COMPANY, 

Respondent 


Complaint of Discriminat 
Docket No. WEVA 80-42 9-* C 
Bishop Mine 


ORDER OF DISMISSAL 


The above-captioned matter has been reassigned to the 
undersigned administrative law judge. 

This proceeding is a complaint of discrimination filed 
by Local Union 6025, United Mine Workers of America against 
Bishop Coal Company. The UMWA has filed a letter which 
advises that a settlement has been reached in this matter. 
The operator has reimbursed the Local Union for the wages 
it paid to those miners who participated in the spot 
inspections at issue. The operator has also paid interest 
to the Local Union on the wages it paid out and reimbursed 
the International Union for the costs incurred in prosecuti 
this matter. The UMWA requests that this proceeding be 
dismissed . 

Accordingly, it is hereby ORDERED that this matter is 
DISMISSED. 



Chief Administrative Law Judge 
Distribution: Certified Mail. 

Mary Lu Jordan, Esq., United Mine Workers of America, 
900 15th Street, N.W. , Washington, DC 20005 


iCRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 

Petitioner 
v . 

•UTHWESTERN ILLINOIS COAL 
CORPORATION, 

Respond ent 


civil; penalty proceeding 

Docket No. LAKE 82-38 
A . 0 . No. 1 1-00609-03 0 3 4 

Captain Mine 


DECISION 


ipearances: Rafael Alvarez, Esq., Office of the Solicitor, U.S 

Department of Labor, Chicago, Illinois, for 
Petitioner ; 

Brent L. Mote ban, Esq., St. Louis, Missouri, for 
Respondent . 

>fore: Judge Broderick 

’ATEMENT OF THE CASE 


The parties have filed cross motions for summary decision 
ised on the pleadings, affidavits and admissions, and each asset 
lat there is no genuine issue of material fact necessitating a 
taring. Each party has filed a memorandum in support of its pos 
.on. Based on the entire record and considering the contentions 
the parties, I make the following decision. 

:ndings of fact 

1. At all times pertinent to this decision, Respondent owne 
id operated a surface coal mine in Perry County, Illinois, known 
5 the Captain Mine. 

2. Bituminous coal is extracted from the subject mine and t 
>eration of the mine affects interstate commerce. 

3. Respondent produces over two and one-half million tons o 
> al annually at the subject mine, and employs approximately 

ml nprs. T find Rpcnnnrlcut- 1c a 1 a r- a 




, On September 18, 1981, Federal Coal Mine Inspector 
M. Zara issued a citation to Respondent under 104(a) of the 
afety Act charging a violation of 30 C . F . R , § 77.1710(g), 

. The condition which prompted the issuance of the citation 
e f o 1 lowing : 

n September 18, 1981, Tom Johnson, a company engineer, was 

g approximately 18 feet above the ground on the lazer tower 
s not wearing a safety belt. His knee was around the vertical 
the tower and he was using both hands to reposition the lazei 
g unit. 

. The alleged violation was abated when Mr. Johnson was 
d from the Inzer tower and instructed in the use of safety 
The citation was then terminated. 

. Respondent had a written safety policy at the time of the 
d violation herein. The policy required all employees to 
with Federal mine health and safety regulations and specifi- 
provided that "safety belts and lines shall be worn at all 
where there is a danger of falling." The safety policy con- 
an enforcement procedure providing for notices of violation, 
.sion without pay and discharge. Between October 1978 and 
1983, approximately 60 violations notices were issued for 
ions of the safety policy, four of which were for failure to 
afety belts. In addition, one person was discharged, three 
uspended and six received disciplinary letters during the 
icriod of time, for violations of company safety rules. 

0. A safety belt was not present on the ground lazer unit 
the employee involved herein, was working on September 18, 
However, safety belts were present in the mine supply office 
ifety office and the tipple. The subject employee’s office 
Ijacent to the safety office and approximately 50 feet from 
.ne supply office. There was also a safety belt present on a 
i e located about 3 minutes walking distance from the ground 
unit . 

.1. The employee had received safety training and specificall 
•en instructed in the requirement to use safety belts, and the 
• method of using them. 


